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In the District Court of the United States in and for 
the District of Montana. 


No. 78—IN EQUITY. 
THE MACKEY WALL PLASTER COMPANY, 


Plaintiff, 
VS. 
UNITED STATES GYPSUM COMPANY, 
Defendant. 


BE IT REMEMBERED that on December 23, 
1916, plaintiff filed its Amended Bill of Complaint 
herein, in the words and figures following, to wit: 


[2] 


*Page-number appearing at foot of page of original certified Transcript 
of Record. : 
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In the District Court of the United States, District 
of Montana. 


THE MACKEY WALL PLASTER COMPANY, a 


Corporation, 
Plaintiff, 
vs. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Amended Complaint. 

Now comes the above-named plaintiff and for its 
cause of action against the above-named defendant 
COMPLAINS AND ALLEGES: 
ie 

That at all times herein mentioned plaintiff and 
defendant were and now are corporations, the plain- 
tiff duly organized and existing under and by virtue 
of the laws of the State of Montana and a citizen of 
said State with its principal place of business and 
office at Great Falls, Montana; and the defendant 
duly organized and existing under and by virtue of 
the laws of the State of New Jersey and a citizen of 
the said last-named state and authorized to do and 
doing business in the State of Montana under and in 
accordance with the provisions of the laws thereof, 
but the principal place of business of defendant cor- 
poration is to plaintiff unknown. [38] 

II. 
That heretofore, to wit, on the 15th day of June, 


The Mackey Wall Plaster Company. 3 


1909, by an instrument in writing dated June 15, 
1909, the plaintiff, as party of the first part, and A. 
D. Mackey and Myra Post Mackey, as parties of the 
second part, made, executed, acknowledged and de- 
livered to defendant herein a certain lease thereby 
leasing and letting unto defendant the real and per- 
sonal property situated in the county of Cascade and 
State of Montana, particularly described as follows, 
to wit: 

‘‘All the mght, title, interest and estate of 
said Plaster Company in and to those tracts of 
land near the town or village of Riceville, in 
said county, which are described as follows: The 
southeast quarter of the southwest quarter 
(SE. Y4 SW. 14) of Section twenty-four (24); 
the East half of the Northwest quarter (KE. 14 
NW. 14) and the Northeast quarter (NE. 14) 
of Section twenty-five (25). Township seven- 
teen (17) North of Range six (6) East of the 
Montana Principal Meridian; and all the right, 
title, interest and estate of said Plaster Com- 
pany in and to the Southwest quarter (SW. 4) 
of Section fourteen (14), Township seventeen 
(17) North of Range six (6) East of the Mon- 
tana Principal Meridian; the same being all of 
the rights in and title to said several tracts of 
land which were acquired by said Plaster Com- 
pany by and through the conveyance to it of 
said property by the parties of the second part 
to this instrument by deed bearing date the 16th 
day of October, 1908, which is of record in the 
office of the county clerk and recorder of said 
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Cascade County, in Book 53 of Deeds on page 
332; together with all minerals in or under said 
lands, all rights, privileges, and easements in- 
cident or appurtenant thereto, and especially all 
rights acquired by said Plaster Company in or 
concerning the use of land adjacent to said 
tracts of land hereinbefore decribed, under and 
by virtue of the written instrument duly entered 
into by and between Villa Clara Albright and 
William H. Albright, her husband, as parties 
of the first part and the said Plaster Company 
as party of the second part thereto, on the 15th 
day of June, 1909, as well as all rights, privi- 
leges, easements and rights of way granted to 
said Plaster Company by J. Walter Rice, David 
Rice and Mary Rice, wife of said David Rice, in 
and over certain other land, in the vicinity of 
said tracts herein and hereby leased by their 
written instrument duly entered into with said 
Plaster Company on the 14th day of June, 1909. 

‘‘ All of the right, title, interest and estate of 
the said Plaster Company in and to that certain 
tract of land in or near the City of Great Falls, 
in said County of Cascade, which is described as 
follows: Beginning [4] at a point fifty (50) 
feet northwesterly from and at right angles to 
the center line of the B. M. Smelter Branch as 
measured from a point in the said center line 
790 feet Northeasterly from its intersection with 
the south line of Section two (2) Township 
twenty (20) North of Range three (3) East; 
thence Northeasterly parallel to the said center 


es 
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line 195 feet; thence North along the East 
boundary line of the right of way of the Great 
Northern Railway Company’s line of railroad 
220 feet; thence West at right angles 200 feet; to 
the West boundary line of the said right of way; 
thence Southerly along said boundary line 370 
feet; thence Easterly in a straight line 175 feet, 
to the place of beginning, being all of the rights 
in and title to said tract of land which were ac- 
quired by said Plaster Company by and through 
the Indenture of Lease therefor which was duly 
entered into between the Great Northern Rail- 
way Company and said Plaster Company on the 
22d day of June, 1908, and subject to all of the 
terms and conditions therein set forth, a true 
copy of which said indenture of lease is hereunto 
attached as part of this instrument and marked 
‘Exhibit Plant Lease.’ ”’ 

‘And the Plaster Company leases the real es- 
tate and mining property situated near said 
Village of Riceville with all of the rights and 
privileges incident or appurtenant to it as afore- 
said, and subleases said real estate situated in 
or near said city of Great Falls, subject to the 
terms and conditions of the original lease to it 
as aforesaid; together with all buildings and 
other improvements upon said mining property 
near Riceville, and all buildings owned by said 
Plaster Company upon any land adjacent there- 
to, and also all buildings and other improve- 
ments upon said leased land in or near the city 
of Great Falls including the manufacturing 
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plant and storehouse structures thereon, and 
also all apparatus, machinery, tools, office furni- 
ture, fixtures, implements, and other property 
of every kind which is owned by said Plaster 
Company and is customarily used, or is useful 
in the operation of said mine and mining prop- 
erty near Riceville, or the conducting and man- 
aging of said manufacturing plant in or near the 
City of Great Falls.”’ 


for a period of one year from and after July 5, 1908. 
And by and in said instrument granted unto the de- 
fendant the right to renew said lease for a further 
period of five years after July 5, 1910. 

And the said plaintiff, by and in said instrument 
dated June 15, 1909, granted to defendant the irrev- 
ocable right and option to purchase of plaintiff, at 
any time before the expiration of said one year term, 
orif said [5] one year term should be renewed or 
extended for said five year term then at or before 
the expiration of said five year term, all the prop- 
erty and property rights described in said lease, for 
the sum of Fifty Thousand Dollars, payable as fol- 
lows: Fifteen Thousand Dollars in cash at the same 
time with the execution and delivery of the convey- 
ance of said property and property rights by the 
plaintiff; and the balance of Thirty-five Thousand 
Dollars in seven promissory notes of said defendant 
to be executed and delivered by said defendant to the 
said plaintiff at the time of the making of said cash 
payment; each of said notes to bear date the day on 
which said cash payment should be made and to be 
for the principal sum of Five Thousand Dollars pay- 
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able to the order of said plaintiff, one payable in 
three months and the other respectively in six, nine, 
twelve, fifteen, eighteen and twenty-one months 
after the date thereof with interest thereon at the 
rate of five per cent per annum from the date thereof 
until paid. 

And it was agreed that simultaneously with the 
making of said cash payment and the execution and 
delivery of said notes, as in said instrument pro- 
vided, the plaintiff should sell to the defendant and 
convey to it all of the said property and property 
rights of said plaintiff by a good and sufficient war- 
ranty deed then to be executed and delivered by said 
plaintiff to defendant covenanting therein especially 
that previous to the time of the execution of said 
warranty deed the said plaintiff had not conveyed 
any estate or interest in-said property or created 
therein any property rights in favor of any person 
other than the defendant, and that said property 
rights should be at the time [6] of the execution 
and delivery of said deed free from encumbrances 
done, made or suffered by or through the act of said 
plaintiff or any person claiming under it. And fur- 
ther covenanting that said defendant should enjoy 
said property and property rights without any lawful 
disturbance by any person or persons whomsoever. 

III. 

And at the same time and in the same instrument 
the above-mentioned A. D. Mackey and Myra Post 
Mackey, as owners and holders of all of the capital 
stock of plaintiff, gave and granted to defendant ir- 
revocably the right, privilege and option at any time 
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during said one year or during said five-year term, if 
defendant should not have elected to purchase said 
property and property rights, to purchase of them 
and each of them all of the issued shares of the capi- 
tal stock of the plaintiff for the sum of fifty thousand 
dollars, payable at the same time and in the same 
manner as hereinbefore set forth for payment of the 
purchase price for said property and property 
rights, save and except that in the event that defend- 
ant should elect to purchase said shares from said 
shareholders and not said property and property 
rights from said plaintiff, then and in that event the 
said cash payment should be made to the said share- 
holders A. D. Mackey and Myra Post Mackey at the 
time of the delivery of the certificates for such stock 
and the said notes should be delivered to and be pay- 
able to the order of said shareholders. And the said 
shareholders then and there agreed in said instru- 
ment that at the time of the making of said cash pay- 
ment and the execution and delivery [7] of said 
notes as in said instrument provided, the said share- 
holders would deliver to said defendant the certifi- 
cates of stock representing all of the issued shares 
of said plaintiff duly endorsed to said defendant, and 
effectual to transfer the same to the said defendant 
on the books of the said plaintiff. 
EV: 

That defendant took possession of the property so 
leased to it under and in accordance with the terms 
of said lease, and enjoyed the use thereof during the 
life thereof; which said lease and agreement plain- 
tiff will produce and proceed in accordance with the 
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law and the rules of this Honorable Court in such 
case made and provided, all of which said provisions 
will more fully appear when and as said lease and 
agreement shall be produced and proven. And 
plaintiff, for further certainty as to the terms and 
conditions of said lease and agreement, prays leave 
to refer thereto. 
ive 

That thereafter, and on, to wif, Julv 1, 1910, plain- 
tiff and said A. D. Mackey and Myra Post Mackey 
and defendant entered into a further agreement, 
dated July 1, 1910, in writing and whereby the said 
lease and agreement, hereinbefore referred to, dated 
June 15, 1909, was renewed and extended for a fur- 
ther period of five years from and after July 9, 
1910; which last-named agreement confirmed all of 
the rights and privileges set forth and contained in 
said instrument, and in said agreement dated June 
15, 1909. And the said last-named agreement was 
made a part and parcel by reference to the said 
agreement dated July 1, 1910; a [8] copy of 
which last-named agreement is hereto annexed, and 
made a part hereof and marked Exhibit ‘‘A”’ to 
which reference is hereby made. 

Wa. 

That defendant continued to occupy and use the 
above-described premises and property under the 
terms and conditions of the instruments hereinbefore 
referred to until July 5, 1915, when defendant ap- 
plied to plaintiff and requested a further extension 
of said several agreements, to which extension plain- 
tiff gave its consent. And thereafter on July 6, 1915, 
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plaintiff and said A. D. Mackey and Myra Post 
Mackey and defendant, in order to make effective 
said agreement for said further extension, entered 
into an agreement in writing dated July 6, 1915, a 
copy of which is hereto annexed, made a part hereof, 
and marked Exhibit ‘‘B,’’ to which for greater cer- 
tainty as to its terms and conditions plaintiffs beg 
leave to refer. 
VE 

And thereafter, at the request of defendant, plain- 
tiff made a further modification of the last-named 
agreement dated July 14, 1915, a copy of which is 
hereto annexed, made a part hereof and marked Ex- 
hibit ‘*C,”’ to which plaintiff begs leave to refer. 

VeGue 

That as a part of the consideration for the making 
of said last-named agreement dated July 6, 1915, it 
was agreed that if defendant should determine that 
it would not avail itself of the option to purchase 
the property of the said plaintiff in the agreements 
of June 15, 1909, and July 1, 1910, contained, upon 
the terms and conditions of said agreements, [9] 
defendant would at least sixty (60) days prior to the 
Ist day of July, 1916, give the plaintiff herein a no- 
tice in writing to the effect that defendant would not 
purchase said property under and by virtue of said 
agreements. And it was further agreed that if de- 
fendant herein should neglect or fail to give such no- 
tice at least sixty days before July 1, 1916, it would 
thereby become obligated to make said purchase and 
pay the consideration in said instruments dated June 
15, 1909, and July 1, 1910, provided to be paid in 
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the event of the purchase of said property, upon the 
terms and conditions and in like manner as is set 
forth in said several agreements. 

EXE. 

That defendant did not give plaintiff or the said 
A. D. Mackey or Myra Post Mackey any notice in 
writing at least sixty davs before the 1st day of July, 
1916, or at any other time in accordance with the 
terms and provisions of said agreement dated July 
6, 1915, or otherwise, that defendant did not intend 
to purchase said property under its said option. 
And thereby plaintiff avers defendant did elect 
to purchase said property above deseribed and the 
whole thereof, and became obligated to pay for the 
same in manner and form as in said agreements pro- 
vided. 

xX. 

That after defendant had made its election to pur- 
chase the property of the said plaintiff described in 
said instruments dated June 15, 1909, and July 1, 
1910, as aforesaid, in manner and form as aforesaid, 
plaintiff on the 5th day of July, 1916, made and ac- 
knowledged a good and sufficient [10] deed of 
general warranty and containing all of the specific 
warranties specified in said instruments dated June 
15, 1909, and July 1, 1910, as aforesaid, and further 
covenanting that plaintiff would make any other or 
further conveyance that should or might be neces- 
sary or desirable on the part of the defendant and 
delivered and tendered said instrument to defend- 
ant. 
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XI. 

Plaintiff further alleges that on July 5, 1916, the 
said A. D. Mackey and Myra Post Mackey as own- 
ers and holders of all of the issued capital stock of 
plaintiff made and acknowledged an instrument in 
writing sufficient to grant and convey to defendant 
all of their shares of stock in plaintiff, to wit, five 
hundred and fifteen shares and accompanying said 
instrument and annexed thereto were the certificates 
of stock representing all of the issued shares of said 
plaintiff and all said certificates were duly endorsed 
to the defendant so as to enable defendant to have 
the same transferred upon the books of said plain- 
tiff. And plaintiff, at the same time, to wit, on July 
6, 1916, being authorized so to do by said A. D. 
Mackey and Myra Post Mackey, tendered to defend- 
ant said instrument in writing assigning and convey- 
ing and confirming said shares of stock to defend- 
ant. And plaintiff then and there demanded of de- 
fendant that defendant pay to plaintiff the purchase 
price aforesaid of said property so as aforesaid 
elected by defendant to be purchased by it, to wit, 
fifty thousand dollars, fifteen thousand dollars there- 
of to be paid-in cash and the remaining thirty-five 
thousand dollars to be paid by the notes of defend- 
ant [11] and demanded that defendant execute 
and deliver to plaintiff the said notes of defendant 
for the said remainder of said purchase price of said 
property and property rights payable at the times 
and in the manner provided in said agreement dated 
June 15, 1909, and July 1, 1910. And plaintiff avers 
that it offered to deduct from the cash payment 
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above mentioned any sum or sums which might then 
be due and owing to defendant by said A. D. Mackey 
and Myra Post Mackey. 

AT, 

That defendant wholly refused to accept said deed 
or said shares of stock or said instrument in writing 
assigning said shares of stock to defendant, and 
wholly refused and still refuses to carry out and 
perform the terms and conditions of said agree- 
ments, dated June 15, 1909, and July 1, 1910, not- 
withstanding its election to purchase said property 
in manner and form as aforesaid. And said defend- 
ant is attempting and undertaking to repudiate its 
said election to purchase said property. 

eye 

Plaintiff further alleges that a large portion of 
the property which defendant has obligated itself 
to purchase in manner and form as aforesaid from 
plaintiff, consists of mining property, to wit, Gypsum 
contained in the mines in said several instruments 
described, and the extent of the gypsum deposits 
therein are unknown, by reason whereof it would 
be impossible to estimate with reasonable certainty 
the damages which plaintiff will suffer as a result 
of the defendant’s refusal to carry out and perform 
its contract to purchase. And plaintiff has no plain, 
speedy or adequate remedy at law in the premises 
and no remedy [12] save by and through the 
interposition of this Honorable Court as a court of 
equity to compel defendant to specifically perform 
its said contract and make said purchase. And 
plaintiff avers that it is ready and willing and has 
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ever been ready and willing to make any other or 
further conveyances or instrument that shall or may 
be necessary to invest defendant with the full and 
absolute and unencumbered title to all of the prop- 
erty which defendant agreed to purchase as afore- 
said. And plaintiff is ready and willing to do all 
and every act which equitably it ought to do 2 it has 
not already done all that equity would require of it 
in the premises. 

WHEREFORE plaintiff prays that defendant be 
required to pay in cash to plaintiff the sum of fifteen 
thousand dollars. 

That defendant make and deliver to plaintiff its 
seven promissory notes of five thousand dollars 
each, payable at the times and in the manner stipu- 
lated in said contract, with interest at five per cent 
per annum, and that said notes be dated July 6, 1916. 

And plaintiff here brings and deposits in this 
court the deed so as aforesaid made, acknowledged 
and tendered to defendant and the instrument so as 
aforesaid tendered to defendant assigning to defend- 
ant all of the capital stock of the said plaintiff, and 
the certificates of stock representing said shares of 
stock of plaintiff. 

And that defendant be required to accept and re- 
ceive said instruments and to specifically perform 
its said contract; [13] 

And that plaintiff have such other and further 
relicf in the premises as shall be agreeable to equity 
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and good conscience, and as plaintiff shall be found 
entitled. 
COOPER, STEPHENSON & HOOVER, 
RANSOM COOPER, 
W. H. HOOVER, 
Attorneys for Plaintiff. 


State of Montana, 
County of Cascade,—-ss. 

Ransom Cooper, being first duly sworn, deposes 
and says that he is one of the attorneys for the plain- 
tiff named in the foregoing amended complaint, and 
is well acquainted personally with the facts therein 
stated; that he has read said complaint and knows 
the contents thereof and that the same is true except 
as to the mattcrs therein stated upon information 
and belief, and as to those he believes it to be true. 

RANSOM COOPER. 


Subscribed and sworn to before me this 21st day 
of December, A. D. 1916. 
[N.8.] W. H. HOOVER, 
Notary Public for the State of Montana, Residing 
at Great Falls, in said County. 
My commission expires February 2, 1917. [14] 


Exhibit ‘‘A’’ to Amended Complaint. 

THIS AGREEMENT made this Ist day of July, 
A. D. 1910, by and between THE MACKEY WALL 
PLASTER COMPANY, a Montana corporation, 
party of the first part, hereinafter designated the 
Plaster Company, A. D. MACKEY and MYRA 
POST MACKEY of the City of Great Falls, County 
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of Cascade, and state of Montana, parties of the sec- 
ond part and the UNITED STATES GYPSIUM 
COMPANY, a New Jersey corporation, party of the 
third part, and hereinafter designated the Gypsum 
Company, WITNESSETH, that 

WHEREAS, the parties hereto did heretofore and 
on the 15th day of June, 1909, enter into a certain 
written agreement, under seal, under and by virtue 
of the terms of which said agreement the Plaster 
Company demised and leased to the Gypsum Com- 
pany, for a term of one year from the Sth day of 
July, 1909, to the 5th day of July, 1910, all the right, 
title, interest and estate of the Plaster Company, 
in and to certain lands, hereinafter described, which 
said instrument was filed for record in the office of 
the county clerk and recorder in and for the county 
of Cascade and State of Montana on the 20th day 
of July, A. D. 1909, at three o’clock P. M. of said 
day, and was duly recorded in Book one of leases at 
page 267, and 

WHEREAS it is provided in said agreement that 
the Gypsum Company shall have the right and 
privilege to extend and renew said lease for a term 
of five years from the date of the expiration of the 
term mentioned therein upon the same conditions, 
and with the same reserved yearly rental as therein 
provided, and the Gypsum Company has elected to 
accept an extension and a renewal of said lease, and 
the parties hereto have agreed to such extension and 
renewal together with certain modifications of the 
terms of said lease. 
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NOW, THEREFORE, in consideration of the 
mutual covenants and promises hereinafter con- 
tained, the parties have agreed as follows: 

FIRST. The Plaster Company in consideration 
of the sum of FIFTEEN THOUSAND ($15,000.00) 
DOLLARS to be paid by the Gypsum Company, as 
hereinafter provided, does hereby demise and lease 
to the Gypsum Company, for and during the term 
of five years, commencing on the 5th day of July, 
1910, and ending on the Sth day of July 1915, the 
following described real estate and mining property 
situated in the county of Cascade and State of 
Montana, to wit: 

A. All the right, title, interest and estate of said 
Plaster Company in and to those tracts of land near 
the town or village of Riceville in said county, 
which are described as follows: 

The Southeast quarter of the Southwest quarter 
(SE. 44 SW. 14) of Section twenty-four (24); the 
Kast half of the Northwest quarter (E. 144 NW. 14) 
and the Northeast quarter (NE. 14) of Section 
twenty-five (25), Township seventeen (17) North of 
Range six (6) East of the Montana Principal 
Meridian; and all the right, title, interest and estate 
of said Plaster Company in and to the Southwest 
quarter (SW. 14) of Section fourteen (14), township 
seventeen (17) North of Range six (6) east of the 
Montana principal meridian, the same being all of 
the rights in and title to said several tracts of land 
which were acquired by said Plaster Company by 
and through the conveyance to it of said property 
by the parties of the second part to this instrument 
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by deed bearing date the 16th day of October, 1908, 
which is of record in the office of the county clerk 
[15] and recorder of said Cascade County in Book 
03 Of Deeds on Page 332. TOGETHER with all 
minerals in or under said land, all rights privileges, 
and easements incident or appurtenant thereto, and 
especially all rights acquired by said Plaster Com- 
pany in or concerning the use of land adjacent to 
said tracts of land hereinbefore described, under and 
by virtue of the written instrument duly entered into 
by and between Villa Clara Albright and William 
H. Albright, her husband, as parties of the first part, 
and the said Plaster Company as party of the second 
part thereto, on the 15th day of June, 1909, as well 
as all rights privileges, easements, and rights of 
way, granted in said Plaster Company by J. Walter 
Rice, David Rice and Mary Rice, wife of said David 
Rice, in and over certain other land in the vicinity 
of said tracts herein and hereby leased, by their 
written instrument duly entered into with said 
Plaster Company on the 4th day of June, 1909. 

b. All of the right, title, interest, and estate of 
the said Plaster Company in and to that certain 
tract of land in or near the City of Great Falls, in 
said County of Cascade, which is described as fol- 
lows: 

Beginning at a point fifty (50) feet northwesterly 
from and at right angles to the center line of the 
B. & M. Smelter branch as measured from a point 
in the said center line Seven Hundred and ninety 
(790) feet northeasterly from its intersection with 
the south line of Section two (2) Township twenty 
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(20) North of Range three (8) East; thence north- 
easterly parallel to the said center line one hundred 
and ninety-five (195) feet; thence north along the 
east boundary line of the mght of way of the Great 
Northern Railway Company’s line of railroad two 
hundred and twenty (220) feet; thence West at 
night angles two hundred (200) feet to the west 
boundary line of the said right of way; thence south- 
erly along said boundary line three hundred and 
seventy (370) fcet thence easterly in a straight line 
one hundred and seventy-five (175) feet to the place 
of beginning; being all of the rights in and title to 
said tract of land which were acquired by said 
Plaster Company by and through the indenture of 
lease therefor which was duly entered into between 
the Great Northern Railway Company and _ said 
Plaster Company on the 22nd day of June, 1908, and 
subject to all of the terms and conditions therein set 
forth a true copy of which said Indenture of Lease 
is hereunto attached to said agreement of June 15, 
1909, to which reference is hereby made and by 
reference thereto, is made a part of this instrument. 

And the Plaster Company leases the said real 
estate and mining property situated near said 
village of Riceville, with all the rights and privileges 
incident or appurtenant to it, as aforesaid, and 
subleases said real estate situated in or near said 
City of Great Falls, subject to the terms and con- 
ditions of the original lease to it as aforesaid, to- 
gether with all buildings and other improvements 
upon said mining property near Riceville, and all 
buildings owned by said Plaster Company upon any 
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Jand adjacent thereto, and also all buildings and 
other improvements upon said leased land, in or 
near the city of Great Falls, including the manu- 
facturing plant and storehouse structures thereon, 
and also all apparatus, machinery, tools, office furni- 
ture, fixtures, implements and other property of 
every kind which is owned by the Plaster Company, 
and is customarily used, or is useful in the operation 
of said mine and mining property near Riceville, or 
the conducting and managing of said manufacturing 
plant, in or near the city of Great Falls. [16] 

SECOND. The Gypsum Company does hereby 
accept said lease and agree to pay to the Plaster 
Company, the sum of FIFTEEN THOUSAND 
($15,000) DOLLARS, as rent for said demised 
premises, payable as follows: the sum of THREE 
THOUSAND ($3,000) DOLLARS on the 5th day of 
July 1910, as rent, to the 5th day of July, 1911, and 
the further sum of THREE THOUSAND ($3,000) 
DOLLARS on the 5th day of July of each and every 
year thereafter, during the term hereby created, the 
sum being annual rent, at the rate of THREE 
THOUSAND ($3,000) DOLLARS per annum, pay- 
able annually in advance. 

THIRD. This term is granted upon the same 
conditions, covenants, and agreements contained in 
said written agreement of June 15, 1909, demising 
and leasing to the Gypsum Company said above 
described premises, for a term of one year from the 
oth day of July, 1909 to the 5th day of July 1910, 
and all of the conditions, obligations, and covenants, 
and agreements contained in said written agreement, 
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are hereby made a part of this instrument, by 
reference thereto, and with the same force and effect 
as if each and all of the conditions, covenants, and 
agreements contained in said written agreement 
were expressed in writing herein, except such as are 
inconsistent with the terms of this instrument. 

It being understood that all of the rights and 
privileges granted and given to the Gypsum Com- 
pany in and by said written agreement of June 15th, 
1909, by the Plaster Company, and said Second 
Parties or any or either of them are hereby ex- 
tended and renewed for a term of five years, and are 
given and granted to the Gypsum Company to be 
used, enjoyed and exercised during the term of this 
lease, as if the same were expressed in writing herein, 
except such as are inconsistent with the terms of this 
instrument. 

FOURTH. The Gypsum Company shall have the 
right or privilege at its election to terminate the 
term herein granted at the expiration of any year 
of said term by giving to the Plaster Company 
thirty days written notice of the intention of the 
Gypsum Company to terminate said term, said 
notice to be given at any time within thirty days 
prior to the expiration of any year of said term,— 
that upon giving such notice, and at the expiration 
of the year during which said notice shall be given, 
in accordance with the terms hereof, the term herein 
granted shall and, all the obligations and agree- 
ments of the Gypsum Company hereunder shall 
cease. 
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IN EXECUTION WHEREOF, in duplicate, each 
of the corporate parties hereto has caused these 
presents to be signed in its behalf by its President, 
and its corporate seal to be hereunto affixed duly 
attested by the signature of its secretary, and the 
parties of the second part have hereunto set their 
hands and seals the day and year first above written. 
THE MACKEY WALL PLASTER COMPANY. 

By A. D. MACKEY, 
; | President. 
A. D. MACKEY. (Seal) 
MYRA POST MACKEY. (Seal) 
Attest: RANSOM COOPER, 
Secretary. 
UNITED STATES GYPSUM COMPANY. 
By 8. L. AVERY, 
President. 
Attest: [17] 


State of Minnesota, 
County of Hennepin,—ss. 

On this 14th day of July, A. 'D. 1910, before me, 
Caroline Beede, a notary public in and for the 
county of Hennepin and State of Minnesota, person- 
ally appeared A. D. Mackey, known to me to be the 
president of The Mackey Wall Plaster Company, one 
of the corporations that executed the within instru- 
ment, and acknowledged to me that such corporation 
executed the same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal, the day and year 
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in this certificate first above written. 
CAROLINE BEEDE, 
Notary Public in and for the County of Hennepin 
and State of Minnesota, Residing at Minneap- 
olis. 
My commission expires on the 25th day of Sept. 
1915. 


State of Minnesota, 
County of Hennepin,—ss. 

On this 14th day of July, A. D. 1910, before me, 
Caroline Beede, a notary public in and for the county 
of Hennepin, and State of Minnesota, personally ap- 
peared A. D. Mackey and Myra Post Mackey, his 
wife, known to me to be the persons whose names are 
subscribed to the within instrument, and acknowl- 
edged to me that they executed the same. 

IN WITNESS WHEREOP, I have hereunto set 
my hand and affixed my official seal, the day and year 
in this certificate first above written. 

CAROLINE BEEDE, 
Notary Public in and for the County of Hennepin 
and State of Minnesota, Residing at Minneap- 
olis. 

My commission expires on the 25th day of Sept., 

1915. 


State of Illinois, 
County of Cook,—-ss. 

On this 2d day of July, A. D. 1910, before me, Stan- 
ley S. Jenkins, a notary public in and for the county 
of Cook and State of Mlinois, personally appeared 
S. L. Avery, known to me to be the president of the 
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United States Gypsum Company, one of the corpo- 
rations that executed the within instrument, and ac- 
knowledged to me that such corporation executed the 
same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
in this certificate first above written. 

STANLEY 8. JENKINS, 
Notary Public of the State of Illinois, in and for the 
County of Cook. 

My commission expires on the 20th day of March, 

1911. [18] 


Exhibit ‘“B’’ to Amended Complaint. 

THIS AGREEMENT made this 6th day of July, 
A. D. 1915, by and between MACKEY WALL 
PLASTER COMPANY, a corporation, party of 
first part, and A. D. MACKEY and MYRA POST 
MACKEY, parties of the second part, hereinafter 
called the Lessors, and the UNITED STATES GYP- 
SUM COMPANY, a corporation organized under 
the laws of the State of New Jersey and authorized 
to do and doing business in the state of Montana 
under and by virtue of the laws thereof, party of 
the third part, hereinafter called the Lessee, 

WITNESSETH: 

WHEREAS, on the 15th day of June, A. D. 1909, 
the parties hereto made a certain agreement wherein 
and whereby the Lessors let and leased certain prop- 
erty therein described to the Lessee, and granted to 
the Lessee certain options and privileges in said in- 
strument fully set forth; and 
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WHEREAS, thereafter by an instrument in writ- 
ing dated the first day of July, 1910, the parties by 
an instrument in writing extended the said instru- 
ment dated June 15, 1909, together with all of the 
rights, privileges and immunities therein set forth 
until and including this date; and 

WHEREAS, the Lessee has requested Lessors 
to grant a further extension of said lease and options 
contained in said agreements dated June 15, 1909, 
and July 1, 1910, and in order to induce said exten- 
sion, has offered to pay the same rents provided in 
said instruments, to be paid to Lessors for the privi- 
leges therein contained, for and during the period 
of one year from and after the date hereof, and 
Lessors have consented to make said renewal ; 

NOW, THEREFORE, in consideration of the 
premises and of the rental aforesaid and of the fur- 
ther sum of ONE DOLLAR, to Lessors paid by 
Lessee, the receipt of which is hereby acknowledged, 
it its agreed that the said instruments dated June 
15, 1909, and July 1, 1910, be in all things and re- 
spects extended, renewed and made valid and of full 
force and effect for the further period of one year 
from and after the date hereof. And as a further 
consideration for said extension, Lessee agrees that 
if it shall determine that it will not avail itself of the 
option in said several agreements contained to pur- 
chase the property of the Lessor Mackey Wall Plas- 
ter Company upon the terms and conditions in said 
several instruments provided, it will, at least sixty 
days prior to the first day of July, 1916, give the 
Lessors in writing a notice to the effect that Lessee 
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will not purchase the said property under and by 
virtue of said agreements; and it is agreed that if 
Lessee shall neglect or fail to give such notice at 
least sixty days before the first day of July, 1916, 
it will thereby become obligated to make such pur- 
chase and pay the consideration in said instruments 
provided to be paid in the event of purchase, upon 
the terms and conditions and in like manner as is 
set forth in several agreements, save and except as 
to the time for the making of the first payment in 
said agreements provided; in all other ways and re- 
spects the said agreements shall be and remain in 
full force and virtue, the same to all intents and 
purposes as they would if herein set forth at large 
and confirmed word for word. 

IN TESTIMONY WHEREOF, the corporate 
parties hereto have caused their corporate names to 
be hereunto signed by their respective executive offi- 
cers, in that behalf duly authorized, and their corpo- 
rate seals affixed, and the individual lessors have 
hereunto set their hands and seals the days and year 
first above written. [19] 

THE MACKEY WALL PLASTER COMPANY. 
By A. D. MACKEY, 
President. 
Attest: RANSOM COOPER, 
Secretary. 
MYRA POST MACKEY, 
A. D. MACKEY, 
UNITED STATES GYPSUM CoO. 
By 8. L. AVERY, 
Pres. 
Attest: 
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State of Illinois, 
County of Cook,—ss. 

On this 14th day of July, A. D. 1915, before me, 
A. J. Casion, a notary public for the State of Illinois, 
personally appeared S. L. Avery, known to me to be 
the president of the United States Gypsum Com- 
pany, one of the corporations that executed the 
within instrument, and acknowledged to me that such 
corporation executed the same. 

IN WITNESS. WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
in this certificate first above written. 

A. J. CASION, 
Notary Public for the State of Illinois, Residing at 
Chicago, in said County. 
My commission expires July 7th, 1918. 


State of Minnesota, 
County of Hennepin,—-ss. 

On the 12th day of July, A. D. 1915, before me, 
Carolin Beede, a notary public for the State of Min- 
nesota, personally appeared A. D. Mackey and Myra 
Post Mackey, his wife, known to me to be the persons 
whose names are subscribed to the within instrument, 
and acknowledged to me that they executed the same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and 
year in this certificate first above written. 

[Seal] CAROLINE BEEDE, 
Notary Public for the State of Minnesota, Residing 

at Minneapolis, in said County. 

My commission expires Sept. 25, 1915. 
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State of Montana, 
County of Cascade,—ss. 

On this 6th day of July, A. D. 1915, before me, 
W. H. Hoover, a notary public for the State of Mon- 
tana, personally appeared A. D. Mackey, known to 
me to be the president of the Mackey Wall Plaster 
Company, one of the corporations that executed the 
within instrument, and acknowledged to me that such 
corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
in this certificate first above written. 

[ Seal ] W.#H. HOOVER, 
Notary Public for the State of Montana, Residing 

at Great Falls, in said County. 

My commission expires Feb. a, 1917. [20] 


Exhibit ‘‘C’’ to Amended Complaint. 
July 14, 1915. 
United States Gypsum Company, 
205 West Monroe Street, 
Chicago, Illinois. 
Dear Sirs: 

We consider the terms of the supplemental con- 
tract made by us with your company on July 6, 1915, 
as clear and unambiguous, but in order that there 
may be no question whatsoever as to the terms 
thereof, we are writing you our construction of the 
same. 

The lease and option given to you by us, as con- 
tained in the agreements of June 15, 1909, and July 
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1, 1910, are in all things and respects extended and 
renewed and continued in full force for a term of 
one year from July 6, 1915. 

The only change therein is that in case you fail to 
notify us of your election not to purchase on or be- 
fore sixty days prior to the first day of July, 1916, 
then you shall be held to have elected to exercise the 
option of purchase contained in said contracts, and 
we shall thereupon become obligated to convey to 
you, in manner as set forth in said contract of June 
15, 1909, all of the properties, chattels, leases, rights 
and interest described in paragraphs ‘‘Second”’ and 
‘“‘Third’’ of said last-mentioned contract, together 
with any and all other properties, chattels, leases, 
rights and interests mentioned in the contracts of 
June 15, 1909, and July 1, 1910, above mentioned. 
And upon such conveyance being made by us, then 
you are to pay us the consideration mentioned in 
said contracts at the times and in the manner therein 
stated, the first payment of fifteen thousand dollars 
- ($15,000) to be made upon the execution and delivery 
by us of the conveyances above mentioned. 

The notice to be given under said contract of July 
6, 1915, shall be sufficient, if deposited in the United 
States mails, postage prepaid, and enclosed in an 
envelope addressed to either of us at the city of Great 
Falls, County of Cascade, State of Montana. 

Yours very truly. 
Service of the within amended complaint is hereby 
admitted this 22d day of December, A. D. 1916. 
NORRIS & HURD, 
Attorneys for Defendant. 
Filed Dec. 23, 1916. Geo. W. Sproule, Clerk. [21] 
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Thereafter, on January 20th, 1917, answer to 
amended complaint was duly filed herein, in the 
words and figures following, to wit: [22] 

United States of America, 
District of Montana,—ss. 


Inthe District Court of the United States, District of 
Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaintiff, 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Answer of Defendant to Amended Complaint. 
This defendant, now and at all times hereafter, 
saving to itself all manner of benefit and advantage 
of exception which can or may be had or taken to 
the errors, uncertainties and other imperfections in 
said amended complaint contained, for answer there- 
unto, or to so much and such parts thereof as this 
defendant is advised it is material or necessary for 
it to make answer unto, answering says: 
IE 
The defendant admits the allegations contained in 
paragraph I of said amended complaint. 
KI. 
This defendant denies that on the 15th day of 
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June, 1909, the plaintiff, The Mackey Wall Plaster 
Company, and A. D. Mackey and Myra Post Mackey, 
leased to this defendant the real and personal prop- 
erty situated in the county of Cascade and State of 
Montana, described in paragraph II of the amended 
complaint filed by plaintiff herein, but this defendant 
[23] admits that on or about June 15, 1909, a writ- 
ten instrument was executed, acknowledged and de- 
livered, wherein the said Mackey Wall Plaster Com- 
pany was named as party of the first part and the 
said A. D. Mackey and Myra Post Mackey were 
named as parties of the second. part and the United 
States Gypsum Company was named as party of the 
third part, a copy of which said written instrument 
is hereto annexed marked Exhibit ‘‘A’’ and made a 
part hereof; and this defendant admits that under 
and by virtue of the terms and agreements contained 
in said written instrument the plaintiff leased to 
this defendant the real and personal property situ- 
ated in the county of Cascade and State of Montana 
and described in said paragraph II of said amended 
complaint, which said real and personal property is 
more particularly described and set forth in said 
written instrument in paragraph ‘‘Second’’ thereof. 
This defendant further answering says that in ad- 
dition to the real and personal property described 
in paragraph IT of said amended. complaint the said 
plaintiff, The Mackey Wall Plaster Company, by 
said instrument in writing leased to this defendant: 
The right to exercise, use and enjoy during the 

term thereby created all the rights and privileges 
which were reserved to A. D. Mackey and Myra 
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Post Mackey in the deed from them to Thor A. 
Weggeland, bearing date the 1st day of October, 
1908, and of record in the office of the County 
Clerk and Recorder of Cascade County, in Book 
53 of Records, at page 525, and which said rights, 
privileges and easements were subsequently con- 
veyed by the said A. D. Mackey and Myra Post 
Mackey to the said Mackey Wall Plaster Com- 
pany, with the right and privilege to the said 
United States Gypsum Company to extract gvp- 
sum and other minerals from the mining prop- 
erty at or near Riceville, and to use and consume 
the same in the manufacture of plaster or for 
any other uses or purposes, as fully and in all 
respects as might have been done by the said 
Plaster Company prior to the making of said 
lease of June 15, 1909, and as fully and in all 
respects as might have been done [24] by 
the said A. D. Mackey and Myra Post Mackey 
prior to the conveyance of said reserved rights, 
powers, privileges and estate by them to the 
said Plaster Company; including the right to 
make new openings in said mining premises and 
to prospect for and dig, open up and operate new 
mines therein or thereon; 


it being provided in said instrument of June 15, 1909, 


that such gypsum and other minerals when so mined, 


extracted or removed from said last mentioned prem- 
ises were to be and remain the property of the said 
United States Gypsum Company as fully in all re- 
spects without further or other consideration or pay- 
ment therefor as it ever has been, or could have be- 
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come, owned by said Plaster Company or by the said 
A. D. Mackey and Myra Post Mackey, its predeces- 
sors in title to said last-mentioned property; which 
said last-mentioned property is more fully described 
in paragraph ‘‘Third”’ of said instrument of June 
151909. 

This defendant further answering admits that the 
said premises and all of them so leased to it as afore- 
said by the said Mackey Wall Plaster Company were 
leased for the period of one year from and after 
July 5, 1909, with the right or privilege of this de- 
fendant to renew said lease for a further period of 
five years after July 5, 1910, which said right or privi- 
lege to so renew the said lease is more fully set forth 
in paragraph ‘‘Fourth’’ of said instrument of June 
15, 1909. 

This defendant further answering admits that the 
plaintiff in and by said instrument of June 15, 1909, 
gave and granted to this defendant irrevocably the 
right and option to purchase of said Plaster Com- 
pany at any time before the expiration of said one 
year term, or if said one year term were renewed 
or extended for said five year term, then at any time 
before the expiration of said five year term, all the 
property and rights described in said lease for the 
sum of Fifty Thousand Dollars ($50,000.00), pay- 
able as [25], follows: 

Fifteen Thousand Dollars ($15,000.00) in 
cash at the same time with the execution and 
delivery of the conveyance of said property and 
property rights by said Plaster Company, and 
the balance of Thirty-five Thousand Dollars 
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($35,000.00) in seven (7) promissory notes of 
this defendant to be executed and delivered by 
this defendant to the said Plaster Company at 
the time of the making of said cash payment, 
each of said notes to bear date the day on which 
said cash payment should be made and to be 
for the principal sum of Five Thousand Dollars 
(#5,000.00), payable to the order of said Plas- 
ter Company, one three (3) months, and the 
others, respectively, six (6), nine (9), twelve 
(12), fifteen (15), eighteen (18), and twenty-one 
(21) months, after the date thereof, with interest 
thereon at the rate of five per cent (5%) per 
annum from the date thereof until paid; 
which said right and option so given by the said 
Mackey Wall Plaster Company to this defendant is 
more particularly set forth in paragraphs ‘‘Thir- 
teenth,’’ ‘‘Fourteenth,’’ ‘‘Fifteenth’’ and ‘Six- 
teenth’’ of said instrument of June 15, 1909. 

This defendant admits that it was provided in said 
instrument of June 15, 1909, that simultaneously 
with the making of said cash payment and the exe- 
cution and delivery of said notes, as hereinabove 
set forth, the said Plaster Company would sell to 
this defendant and convey to it all the said property 
and property rights of the said Plaster Company by 
a good and sufficient warranty deed then to be exe- 
cuted and delivered by the said Plaster Company 
to this defendant covenanting therein especially that 
previous to the time of the execution of the said war- 
ranty deed the [26] said Plaster Company had 
not conveyed any estate or interest in said property 
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or created therein any property rights in favor of 
any person other than this defendant; that said 
property and property rights should be at the time 
of the execution and delivery of said deed free from 
encumbrance done, made or suffered by or through 
the act of the said Plaster Company, or any person 
claiming under it, and that this defendant would 
enjoy said property and property rights without any 
lawful disturbance by any person or persons whom- 
soever. 
Inge 

This defendant admits that at the same time and 
in the same instrument, A. D. Mackey and Myra 
Post Mackey, deseribed in said instrument of June 
15, 1909, as said Plaster Company shareholders, gave 
and granted to this defendant irrevocably the right, 
privilege and option at any time during said one 
year, or during said five-year term, 1f this defendant 
should not have elected to purchase said property and 
property rights, to purchase of them and each of 
them all of the issued shares of the capital stock of 
the said Mackey Wall Plaster Company for the sum 
of Fifty Thousand Dollars ($50,000.00), payable at 
the same time and in the same manner as in said in- 
strument set forth, for the payment of the purchase 
price for said property and property rights, save and 
except that in the event this defendant should elect to 
purchase said shares from said shareholders and not 
said property and property rights from said Plaster 
Company, then and in that event the said cash pay- 
ment should be made to the said shareholders at the 
time of the delivery of the certificates for such stock 
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[27] and the said notes should be delivered to, and 
be payable to, the said shareholders, and that the 
said shareholders would at the time of the making 
of said cash payment and the execution and delivery 
of said notes, deliver to this defendant the certifi- 
cates of stock representing all the issued shares of 
said plaintiff, The Mackey Wall Plaster Company, 
in form effectual to transfer the same to this defend- 
ant on the books of the said Mackey Wall Plaster 
Company; but this defendant further answering 
says that it never at any time exercised the option 
to purchase said shares of the capital stock of the 
said Mackey Wall Plaster Company, nor have the 
said A. D. Mackey and Myra Post Mackey at any 
time claimed that this defendant had exercised said 
last mentioned option, and this defendant says that 
all the allegations contained in said paragraph III 
of said amended complaint are irrelevant and imper- 
tinent and improperly inserted in said amended com- 
plaint. 
IV. 

This defendant admits that it took possession of 
the property so leased to it as aforesaid, and enjoyed 
the use thereof during the term of said lease; and 
further answering says that it paid all the rents and 
did all the things required by it to be done in accord- 
ance with the terms thereof. 

V. 

This defendant admits that thereafter and on, to 
wit, July 1, 1910 it entered into a further agreement 
in writing, a copy of which is annexed to the said 
amended complaint and marked Exhibit ‘‘A’’; and 


es 
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further answering says that under and by virtue of 
the terms of the said last mentioned [28] agree- 
ment the said Mackey Wall Plaster Company 
leased to this defendant, for and during the term of 
five years commencing on the 5th day of July, 1910, 
and ending on the Sth day of July, 1915, all of the 
property, real and personal, described in said first 
mentioned agrcement of June 15, 1909, for the sum 
of Fifteen Thousand Dollars ($15,000.00), payable 
to the said Mackey Wall Plaster Company in the 
installments and at the times as in said instrument 
provided, upon the same conditions, covenants and 
agreements as contained in said agreement of June 
15, 1909; that it was also provided in said agreement 
of July 1, 1910, that all the rights and privileges 
granted and given to this defendant in and by said 
agreement of June 15, 1909, by the said Plaster Com- 
pany and the said A. D. Mackey and Myra Post 
Mackey, were extended and renewed for a term of 
five years and were given and granted to this de- 
fendant to be used, enjoyed and exercised during 
said last mentioned term of five years as if the same 
were expressed in writing in said agreement of 
July 1, 1910, except such as were inconsistent with 
the terms thereof; that it was also provided in said 
agreement of July 1, 1910, that this defendant should 
have the right or privilege at its election to termi- 
nate therein granted at the expiration of any year 
of said term by giving to the Plaster Company 
thirty (380) days’ written notice of the intention of 
this defendant to terminate the same, said notice 
to be given at any time within thirty (30) days’ 
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prior to the expiration of any year of said term, and 
that upon the giving of such notice and at the 
expiration of the year during which any such notice 
should be given, the term therein granted and all 
the obligations and agreements of this defendant 
therein [29] should cease; and this defendant for 
further certainty as to the terms and conditions of 
said agreement of July 1, 1910, prays leave to refer 
to said agreement when the same shall be produced; 
that this defendant continued to occupy said prem- 
ises during the term in said last mentioned agreec- 
ment provided, and paid to the said Mackey Wall 
Plaster Company all of the rents therein agreed to 
be paid by it, and performed all the terms and 
conditions of said agreement in accordance with the 
provisions thereof. 
Vale 

This defendant admits that thereafter and on 
July 6, 1915, it entered into a further agreement in 
writing with the said plaintiff, a copy of which is 
annexed to said amended complaint and marked 
Exhibit ‘‘B’’; and further answering says that it 
was provided in and by said agreement of July 6, 
1915, that the said instruments dated June 15, 1909, 
and July 1, 1910, were in all things and respects 
extended, renewed and made valid and of full force 
and effect for the further period of one (1) year 
from and after the date thereof; that 1t was also 
provided therein that as a further consideration for 
said extension this defendant agreed that if it should 
determine that it would not avail itself of the option 
in said several agreements contained to purchase the 
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property of the said Mackey Wall Plaster Com- 
pany upon the terms and conditions as in said 
several instruments provided, it would at least sixty 
(60) days prior to the first day of July, 1916, give 
the lessors a notice in writing to the effect that it 
would not purchase the said property under and by 
virtue of said agreements; that it was further pro- 
vided therein that if this defendant should neglect 
or fail to [80] give such notice at least sixty 
(60) days before the first day of July, 1916, it would 
thereby become obligated to make such purchase 
and pay the consideration in said instruments pro- 
vided to be paid in the event of purchase, upon the 
terms and conditions and in like manner as set forth 
in said several agreements, save and except as to the 
time for making the first payment in said agree- 
ments provided, and that in all other ways and 
respects the said agreements should be and remain 
in full force and virtue, the same to all intents and 
purposes as they would if therein set forth at large 
and confirmed word for word; that this defendant 
for greater certainty as to the provisions of said 
last-mentioned agreements prays leave to refer to 
said agreement when the same shall be produced. 
VI. 

This defendant admits that at its request the 
said plaintiff thereafter and on July 14, 1915, exe- 
cuted and delivered to it a certain instrument or 
letter dated July 14, 1915, but denies that said instru- 
ment is a modification of the aforesaid agreement of 
July 6, 1915; and further answering says that it was 
provided in said last-mentioned instrument that the 
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Jease and option given to this defendant, as con- 
tained in the said agreements of June 15, 1909, and 
July 1, 1910, were in all things and respects extended 
and renewed and continued in full force for a term 
of one (1) year from July 6, 1915; and it was further 
provided in said instrument of July 14, 1915, that 
the only change in said agreements of June 15, 1909, 
and July 1, 1910, was, that in case this defendant 
failed to notify the said plaintiff of its election not 
to purchase on or before sixty (60) days [31] 
prior to the first day of July, 1916, then this de- 
fendant should be held to have elected to exercise 
the option of purchase contained in said contracts, 
and the said plaintiffs would thereupon become obli- 
gated to convey to it in manner as set forth in said 
contract of June 15, 1909, all the properties, chattels, 
leases, rights and interests described in paragraph 
‘‘second’”’ and ‘‘third’’ of said agreement of June 
15, 1909, together with any and all other prop- 
erties, chattels, leases, rights and interests men- 
tioned in said contracts of June 15, 1909, and July 1, 
1910, and that upon such conveyances being made, 
then this defendant was to pay to the said plain- 
tiff the consideration mentioned in said contracts 
at the time and in the manner therein stated, the 
first payment of Fifteen Thousand Dollars ($15,- 
000.00) to be made upon the execution and delivery 
of the conveyances above mentioned; that it was 
also provided in said instrument of July 14, 1915, 
that the notice to be given under said contract of 
July 6, 1915, would be sufficient is deposited in the 
United States mails, postage prepaid, and enclosed 
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in an enreloue addressed to the said plaintiff, or 
A. D. Mackey or Myra Post Mackey, at the City of 
Great Falls, County of Cascade, State of Montana; 
that for greater certainty as to the provisions of 
said instrument of July 14, 1915, this defendant 
prays to refer thereto when the same shall be pro- 
duced. 
VILE 

This defendant admits that it was provided in the 
said agreement of July 6, 1915, that as a further 
consideration for said extension this defendant 
agreed that if it should determine that it would not 
avail itself of the option [82] in said several 
agreements contained to purchase the property of 
the said Mackey Wall Plaster Company upon the 
terms and conditions in said several instruments 
provided, it would at least sixty (60) days prior to 
the first day of July, 1916, give the lessors a notice 
in writing to the effect that it would not purchase 
the said property under and by virtue of said agree- 
ments, and that it was also provided therein that if 
this defendant should neglect or fail to give such 
notice at least sixty (60) davs before the first day 
of July, 1916, it would thereby become obligated to 
make such purchase and pay the consideration in 
said instruments provided to be paid in the event 
of the purchase of said properties upon the terms 
and conditions in like manner as is set forth in said 
several agreements. 

EX 

This defendant denies that it did not give the said 

plaintiff, or the said A. D. Mackey or Myra Post 
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Mackey, any notice in writing at least sixty (60) 
days before the first day of July, 1916, that it did 
not intend to purchase said properties under said 
option, but, on the contrary, this defendant further 
answering says that on April 19, 1916, more than 
sixty (60) days prior to July 1, 1916, it caused a 
letter to be addressed and mailed to the said A. D. 
Mackey addressed to him at 1224 Chestnut Street, 
Minneapolis, Minnesota, wherein it was stated that 
on May 5th the option of this defendant to purchase 
the mill property at Great Falls would expire, and 
that this defendant was writing to the said Mackey 
in advance of that date to inform him that conditions 
in Montana were such that it would be necessary 
for this plaintiff to cancel its arrangement with the 
said [33] plaintiff, and the said A. D. Mackey 
and Myra Post Mackey, at the time of its expiration 
on July Sth, meaning thereby the said agreements 
of June 15, 1909, July 1, 1910, and July 6, 1915, 
respectively; that although said letter was addressed 
to the said A. D. Mackey at 1224 Chestnut Street, 
Minneapolis, Minnesota, and not to the City of 
Great Falls, County of Cascade, State of Montana, 
as stated in said instrument of July 14, 1915, the 
same was received by the said Mackey on or before 
the 22d day of April, 1916; that it was also stated in 
said letter of April 19, 1916, that if the said Mackey 
cared to talk the matter over this defendant would 
be glad to have him visit its office for that purpose, 
and that this defendant expected to give to the said 
Mackey formal notice on May doth that it did not 
care to purchase the said properties; that the said 
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Mackey, in pursuance of the suggestion to call upon 
this defendant as contained in said letter of April 19, 
1916, wrote to this defendant that he would eall 
upon this defendant on Thursday, the 27th day of 
April, 1916. 

This defendant further answering says that the 
said A. D. Mackey was, at the time said last-men- 
tioned letters were written as aforesaid and subse- 
quent thereto, the President and General Manager 
of the said plaintiff, The Mackey Wall Plaster Com- 
pany, and that all the negotiations for said leases, 
options and agreements had between the said 
Mackey Wall Plaster Company and this defendant 
were had with the said A. D. Mackey representing 
the said Mackey Wall Plaster Company; that all the 
rents paid by this defendant under said agreements 
to the said Mackey Wall Plaster Company were 
paid by it to the said A. D. Mackey representing the 
said Mackey Wall Plaster Company; that said A. D. 
Mackey is the husband of said Myra Post Mackey; 
that the said A. D. [84] Mackey and the said 
Myra Post Mackey were the owners of all of the 
capital stock of the said Mackey Wall Plaster Com- 
pany, and that from the time of the making of said 
agreement of June 15, 1909, until the termination 
of said agreement of July 6, 1915, the said Mackey 
Wall Plaster Company was engaged in no business 
other than the leasing of said properties to this 
defendant and the collection of the rents under said 
agreements; that all of the business so conducted 
and carried on by the said plaintiff, The Mackey 
Wall Plaster Company, from June 15, 1909, was done 
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and carried on by the said A. D. Mackey repre- 
senting the said Mackey Wall Plaster Company, 
and that the said A. D. Mackey was the agent and 
representative of the said Mackey Wall Plaster 
Company at the time of the events hereinafter 
stated. / 

This defendant further answering says that pur- 
suant to the communications had between it and 
the said A. D. Mackey as aforesaid, the said A. D. 
Mackey on or about the 29th day of April, 1916, 
called upon this defendant at its main office in 
Chicago, Illinois, where he conferred with one 0. M. 
Knode, the manager of operations of this defendant 
and in charge of the business of this defendant 
heretofore had and then had with the said Mackey 
Wall Plaster Company, at which conference there 
was also present one J. H. Nold, Chief Engineer of 
Mines of this defendant and in charge of the de- 
velopment and exploration of gypsum deposits in 
the properties owned, leased or occupied by this 
defendant; that at said conference the said A. D. 
Mackey was told by the said Knode and Nold that 
this defendant had decided not to purchase the said 
properties described in said instruments of writing, 
and that because of the difficulty in obtaining a 
sufficient quantity of material from the mines upon 
said [85] properties it was doubtful that the 
said properties could be successfully and econom- 
ically operated in competition with the mills and 
mining operations of a new gypsum company which 
had opened a deposit near Lewistown, Montana; 
that the said Mackey then and there accepted the 
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notice so given to him as aforesaid, that this defend- 
ant had decided not to purchase the said properties, 
and thereupon entered into negotiations with this 
defendant for a further lease upon said premises, 
subject to termination upon short notice; that there- 
after and during the whole of said conference the 
said Mackey and the representatives of this defend- 
ant as aforesaid discussed only the terms and pro- 
visions of a proposed further renewal and extension 
of the aforesaid lease and agreement; that at said 
conference and pursuant to such negotiations this 
defendant by its duly authorized representatives 
as aforesaid proposed to the said Mackey that this 
defendant would lease the said properties of the 
Mackey Wall Plaster Company for an indefinite 
period subject to cancellation upon sixty (60) days 
notice, and that the said Mackey then and there 
discussed the terms and conditions of such proposi- 
tion and stated that before coming to a final agree- 
ment he desired to visit said properties and make 
an examination thereof, after which he would ne- 
gotiate further with this defendant; that the said 
Mackev thereupon stated to the representatives of 
this defendant that he would go to Great Falls for 
the purpose of examining the then condition of the 
properties at Great Falls and Riceville, and he there- 
upon requests this defendant’s said agents to write 
him at Great Falls the proposition then made to him 
and also to give him a letter of introduction to the 
operating superintendent of this defendant at the 
Great Falls properties with instructions to permit 
[36] him to go through the mill and mine upon said 
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properties and examine the condition thereof. 
This defendant further answering says that it 
relied upon the statements made by the said Mackey 
at said last-mentioned conference, and that in pur- 
suanece of the request of the said Mackey this de- 
fendant gave him a letter of introduction to its said 
superintendent at Great Falls and also wrote to said 
superintendent requesting him to permit the said 
Mackey to visit and-examine the said properties, 
and that this defendant did also in pursuance of the 
request of the said Mackey and on the 11th day of 
May, 1916, write the said Mackey at Great Falls 
the proposition made to the said Mackey at said 
conference, to the effect that this defendant would 
enter into an extension of those certain contracts 
of June 15, 1909, July 1, 1910, and July 6, 1915, 
respectively, for an indefinite term, or for the term 
of one (1) year, subject to cancellation upon sixty 
(60) days’ written notice, rental to be paid monthly 
in advance, instead of yearly as theretofore; that it 
was also stated in said letter of May 11, 1916 that by 
the letter of April 19, 1916, this defendant had ad- 
vised the said Mackey that it would not purchase 
said properties and that at the said conference it 
also advised him that it would not purchase the said 
properties, and it was also stated therein that al- 
though this defendant was unwilling to purchase 
said properties, it was willing to extend the said 
leases upon the conditions hereinabove stated; which 
said proposition to so extend the said lease was 
written to the said Mackey in pursuance of the said 
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conference had in Chicago on April 29, 1916, and at 
his special request. 

This defendant further answering says that the 
said Mackey, following such conference as afore- 
said, went to Great Falls, Montana, but did not in- 
spect any of said properties [387] and sent no 
further communication to this defendant until May 
12, 1916, when he sent to this defendant a letter 
written, as this defendant is informed and believes 
aud so states the fact to be, by the attorney of the 
said plaintiff, wherein it was stated that since this 
defendant did not give notice in writing at least 
sixty (60) days before the first day of July, 1916, 
of an intention not to purchase, in accordance with 
the provisions of the said contract of July 6, 1915, 
it had therefore elected to purchase the property 
described in said several contracts of June 15, 1909, 
July 1, 1910, and July 6, 1915, and that it had oc- 
curred to the writers of such letters that possibly 
this defendant might wish to consummate the pur- 
chase by receiving the formal conveyances before 
the time stipulated in said contracts; that at the time 
said last-mentioned letter was so written as afore- 
said the said Mackey and the said Mackey Wall 
Plaster Company knew that this defendant had not 
elected to purchase said properties, but, on the con- 
trary, thereof this defendant had stated to the said 
Mackey that it would not purchase the said prop- 
erties as aforesaid, and that it could not therefore 
have occurred to the said Mackey or to the Mackey 
Wall Plaster Company, or to Myra Post Mackey, 
that this defendant possibly might wish to consum- 
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mate said purchase and receive the conveyances 
before the time stipulated in said contracts, as 
stated in said letter; that prior to the time said 
letter was written the said Mackey had received the 
letter of this defendant of April 19, 1916, and if any 
further notice of the intention of this defendant was 
necessary under said contract the said Mackey at 
the said conference in Chicago on April 29, 1916, 
waived any such notice, and, as stated heretofore, 
entered into negotiations with this defendant for a 
[38] further lease upon said premises to become 
effective subsequent to the expiration of the said 
agreement of July 6, 1915, which said negotiations 
were wholly inconsistent with any agreement on the 
part of this defendant to purchase said properties, 
as stated by the said Mackey in said letter of May, 
12, 1916; and this defendant avers that by rea- 
son of the aforesaid conduct of the said plaintiff it 
is forever barred from alleging or setting up that it 
received no notice in compliance with the terms of 
said contract, or that any notice received was in any 
respect inaccurate or insufficient. 
© 

This defendant denies that it elected to purchase 
the property of the said Mackey Wall Plaster Com- 
pany, as alleged in paragraph X of said amended 
complaint, but admits that on or about July 5, 1916, 
it received from the said Mackey Wall Plaster Com- 
pany a warranty deed purporting to convey said 
properties to this defendant; that this defendant 
neither admits nor denies that said warranty deed 
was a good and sufficient deed of general warranty 
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and contained all of the specific warranties specified 
in said instruments of June 15, 1909, and July 1, 
1910, but demands strict proof thereof; and this de- 
fendant for further certainty as to the contents of 
said deed prays leave to refer to the same when the 
same shall be produced by the said plaintiff; that at 
the time of the attempted delivery of said deed as 
aforesaid and from thence until the present time, 
the said Mackey Wall Plaster Company was not, 
and is not now, the owner in fee simple of all of the 
properties described in said contracts, and that the 
said Mackey Wall Plaster Company was then, and 
is now, unable to convey [89] a good title to said 
premises free and clear of all encumbrances what- 
soever; and further answering this defendant says 
that the said Mackey Wall Plaster Company is 
itself unable to convey and transfer to this defend- 
ant the premises described in paragraph II of the 
plaintiff’s amended bill of complaint. 
XI. 

This defendant denies all of the allegations con- 
tained in said paragraph XI of said amended com- 
plaint, and further answering says that each and all 
of said last-mentioned allegations are irrelevant and 
impertinent and improperly inserted in said amended 
complaint. 

XTTTI, 

This defendant admits that it refused to accept 
said deed and wholly refused and still refuses to carry 
out and perform the terms and conditions of said 
agreements of June 15, 1909, and July 1, 1910, relat- 
ing to said option, but denies that it elected to pur- 
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chase said property in manner and form as afore- 
said; and further answering this defendant denies 
that it is attempting and undertaking to repudiate 
any such election to purchase said properties, be- 
cause it never at any time elected to make such pur- 
chase; that this defendant admits that it refused and 
still does refuse to accept said shares of stock, or 
said instrument in writing assigning said shares of 
stock to it, but further answering says that the alle- 
gations of said paragraph XIII of said amended 
complaint, that the defendant wholly refused to ac- 
cept said shares of stock, or said instrument in writ- 
ing assigning said shares of stock to defendant, and 
that said defendant is attempting and undertaking 
to repudiate its said election to purchase said prop- 
erty, are [40] irrelevant and impertinent and im- 
properly inserted in said amended complaint. 
XIV. 

This defendant further answering says that it was 
provided in said agreement of June 15, 1909, that 
upon this defendant quitting and surrendering to 
the said Plaster Company the premises leased 
thereby, the said Plaster Company would at the elec- 
tion of this defendant repurchase from it all mate- 
rials and supplies acquired by this defendant, pursu- 
ant to the terms of this agreement, at the price paid 
for the same by this defendant, and that the said 
Plaster Company would purchase from this defend- 
ant all other materials and supplies then on hand in 
said plaster plant at Great Falls at the reasonable 
value thereof, and would repay to this defendant any 
unearned premium or premiums on any and all poli- 
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cies of insurance upon said premises, and likewise 
the unearned portion, if any, of any rental paid by 
this defendant to the Railway Company mentioned 
in said: lease, and that in the event that pursuant to 
the provisions of said agreement this defendant 
should have made any alterations or changes in the 
buildings or premises, or should have erected or 
constructed any fixtures therein or thereon with the 
approval of the said Plaster Company, then the said 
Plaster Company would pay to this defendant the 
then reasonable value thereof; that this defendant 
at the expiration of said extension of July 6, 1915, 
and on the 5th day of July, 1916, vacated all of said 
premises and delivered to the said plaintiff the keys 
to the buildings thereon and notified the said plain- 
tiff that it had vacated the said premises; that this 
defendant also notified in writing [41] the said 
plaintiff that it was obligated to pay to it under the 
terms of said contract of June 15, 1909, the following 
sums of money: 


The cost price of materials and supplies then 
in the possession of this defendant and acquired 
by it from the said plaintiff, amounting to Six 
Hundred Thirty-nine Dollars and Eleven Cents 
($639.11) ; 

The reasonable value of all other materials 
and supplies on hand on July 6, 1916, amounting 
to Three Thousand Nine Hundred Thirty-four 
Dollars and Forty-one Cents ($3,934.41) ; 

The unearned premium on policies of insur- 
ance held by this defendant upon said premises, 
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amounting to Eighty Dollars and Thirty-five 
Cents ($80.35) ; 

The unearned portion of the rental paid by 
this defendant to the Great Northern Railway 
Company, amounting to One Hundred Nine Dol- 
lars and Forty-four Cents ($109.44) ; 

The reasonable value of all alterations or 
changes made by this defendant in the buildings 
or premises and of certain fixtures, as shown in 
the inventory delivered by this defendant to the 
said plaintiff, amounting to Two Thousand Four 
Hundred Twenty Dollars ($2,420.00) ; 


all of which said sums of money, aggregating the sum 
of Seven Thousand One Hundred Eighty-three Dol- 
lars and Thirty-one Cents ($7,183.31). became due 
and payable to this defendant on the 6th day of 
July, 1916, upon the termination of said lease and 
in accordance with the terms and conditions thereof ; 
that although this defendant has demanded the pay- 
ment of said sums of money from the said plaintiff, 
the said plaintiff has wholly failed and refused to 
pay the same, or any part thereof, and that the same 
is now due and owing to this defendant with interest 
at the rate of six per cent (6%) per annum from said 
last-mentioned date. [42] 
XV 

This defendant, in accordance with Rule 29 of The 
Rules of Practice for the Courts of Equity of the 
United States, further answering says: 

(a) That all of the allegations of said amended 
complaint to the effect that at the same time and in 
the same instrument the said A. D. Mackey and Myra 
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Post Mackey, as holders and owners of all of the 
capital stock of plaintiff, The Mackey Wall Plaster 
Company, gave and granted to defendant irrevocably 
the right and option at any time during said one 
year, or during said five year term, if defendant 
should not have elected to purchase said property 
and property rights, to purchase of them and each 
of them all of the issued shares of the capital stock 
of the plaintiff, The Mackey Wall Plaster Company, 
for the sum of Fifty Thousand Dollars ($50,000.00), 
payable at the same time and in the same manner 
as hereinbefore set forth for payment of the purchase 
price for said property and property rights, save 
and except that in the event that the defendant 
should elect to purchase said shares from said share- 
holders, and not said property and property rights 
from said Plaster Company, then in that event the 
said cash payment should be made to the said plain- 
tiff’s shareholders at the time of the delivery of the 
certificates for such stock, and the said notes should 
be delivered to and be payable to the order of said 
shareholders, and the said plaintiff’s shareholders 
then and there agreed in said instrument that at the 
time of the making of said cash [43] payment 
and the execution and delivery of said notes, as in 
said instrument provided, the said shareholders 
would deliver to said Gypsum Company the certifi- 
eates of stock representing all of the issued shares 
of said plaintiff, The Mackey Wall Plaster Com- 
pany, duly endorsed to said Gypsum Company 
and effectual to transfer the same to the said Gyp- 
sum Company on the books of the said plaintiff, 
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The Mackey Wall Plaster Company, found in para- 
graph III of said amended complaint; that on July 
5, 1916, A. D. Mackey and Myra Post Mackey made 
and acknowledged an instrument in writing wherein 
and whereby they granted and conveyed to defend- 
ant all of their shares of stock in the plaintiff, The 
Mackey Wall Plaster Company, and accompanying 
said instrument and annexed thereto were the certifi- 
cates of stock representing all of the shares of said 
A. D. Mackey and Myra Post Mackey in the said 
plaintiff, The Mackey Wall Plaster Company, to 
wit, all of the shares of stock in the said plaintiff, 
The Mackey Wall Plaster Company, and said cer- 
tificates were duly endorsed by A. D. Mackey and 
Myra Post Mackey, to the defendant so as to enable 
defendant to have the same transferred upon the 
books of the said plaintiff, The Mackey Wall Plas- 
ter Company, and. plaintiff at the same time, to wit, 
on July 6, 1916, that it tendered to defendant said 
instrument in writing assigning, conveying and con- 
firming said shares of stock to defendant and de- 
manded of defendant that defendant pay to plain- 
tiff the purchase price aforesaid of said property, 
to wit: [44] Fifty Thousand Dollars ($50,000.00), 
Fifteen Thousand Dollars ($15,000.00) thereof to be 
paid in cash and the remaining Thirty-five Thou- 
sand Dollars ($35,000.00) to be paid by notes of this 
defendant, and demanded that defendant execute 
and deliver to plaintiff the notes of defendant for 
the said remainder of said price of said property 
and property rights payable at the time and in the 
manner provided in said agreements dated June 15, 
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1909, and July 1, 1910, and plaintiff avers that it 
offered to deduct from the cash payment due from 
defendant as aforesaid al] that was due for prin- 
cipal and interest upon the said note of said A. D. 
Mackey and Myra Post Mackey, as aforesaid, found 
in paragraph XI of the said amended complaint; 
that the defendant wholly refused to accept said 
shares of stock, or said instrument in writing assign- 
ing said shares of stock to defendant, and that said 
defendant is attempting and undertaking to repudi- 
ate its said election to purchase said property, found 
in paragraph XIII of said amended complaint; 
and so much of the prayer of said amended complaint 
wherein the plaintiff alleges that it brings and depos- 
its in this court the instrument so as aforesaid ten- 
dered to defendant assigning to defendant all of 
the capital stock of the said plaintiff, The Mackey 
Wall Plaster Company, and the certificates of stock 
representing said shares of stock of plaintiff, The 
Mackey Wall Plaster Company, and praying that 
the defendant be required to accept and receive said 
instruments; are each and all, and every part thereof, 
irrelevant and impertinent, in [45] that they are 
allegations not material to the issues made or ten- 
dered by said amended complaint, and should be ex- 
punged therefrom. 

(b) That the plaintiffs in said amended complaint 
have failed to allege that the ‘United States Gypsum 
Company, the defendant therein named, determined 
not to purchase said properties described in said 
contracts sixty (60) days prior to July 1, 1916, and 
failed to give to the said plaintiff notice, in accord- 
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ance with said contracts, of its determination not to 
purchase. 

(c) That the said amended complaint does not 
state any matter of equity entitling plaintiff to the 
relief prayed for, nor are the facts as stated sufficient 
to entitle plaintiff to any relief against this defend- 
ant. 

WHEREFORE, the defendant moves that said 
amended complaint, or such parts thereof as may 
be irrelevant and impertinent, be dismissed. 

Having thus made full answer to all the matters 
and things contained in the said amended complaint, 
this defendant prays that it have judgment for the 
said several sums of money mentioned in paragraph 
XIV hereof, aggregating Seven Thousand One Hun- 
dred Highty-three Dollars and Thirty-one Cents 
($7,183.31), together with interest thereon, and that 
said amended complaint be dismissed, and that this 
defendant recover its costs in this behalf incurred. 

UNITED STATES GYPSUM COMPANY, 
By SCOTT, BANCROFT, MARTIN & 
STEPHENS. 
NORRIS & HURD, 
Its Solicitors. [46] 


Exhibit ‘‘A’’ to Answer to Amended Complaint. 

THIS INDENTURE, made this 15th day of June, 
in the year Nineteen Hundred and Nine, by and he- 
tween THE MACKEY WALL PLASTER COM- 
PANY, a corporation duly organized and existing 
under and by virtue of the laws of the State of Mon- 
tana, party of the first part, A. D. MACKEY and 
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MYRA POST MACKEY, of the City of Great Falls, 
County of Cascade and State of Montana, parties 
of the second part, and the UNITED STATES 
GYPSUM COMPANY, a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of New Jersey, party of the third part, 
WITNESSETH, that, 

WHEREAS, the said party of the first part hereto 
(which is hereinafter referred to as the Plaster Com- 
pany ), acting by and through the said A. D. Mackey, 
its President, has offered to lease to the party of 
the third part hereto (which is hereinafter referred 
to as the Gypsum Company), the mining property 
and manufacturing plant now owned by said Plaster 
Company which are hereinafter more particularly 
described, together with all rights, privileges, and 
easements appurtenant thereto or used in connection 
therewith; and, as an inducement to the acceptance 
of such lease by said Gypsum Company, upon the 
terms heretofore agreed upon and hereinafter set 
forth, the said Plaster Company, acting by and 
through the said A. D. Mackey and Myra Post 
Mackey, the holders and. owners of more than three- 
fourths of all the issued shares of its capital stock, 
has offered and agreed to sell to said Gypsum Com- 
pany the right, privilege and option of purchasing 
from said Plaster Company the property and prop- 
erty rights hereby leased, at the price and upon the 
terms and conditions heretofore agreed upon and 
hereinafter set forth, and, as an inducement to the 
acceptance by said Gypsum Company of said lease 
and said option, from said Plaster Company, the said 
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A. D. Mackey and Myra Post Mackey, the parties of 
the second part hereto (who are hereinafter referred 
to as Plaster [47] Company, shareholders) have 
offered and agreed to sell unto said Gypsum Com- 
pany the right, privilege, and option of purchasing 
from them, and each of them, all of the issued shares 
of the capital stock of said Plaster Company, at the 
time, for the price and upon the terms and conditions 
herein stated; and 

WHEREAS, the said Gypsum Company, acting 
by and through 8S. L. AVERY, its President, has 
accepted said several offers hereinbefore recited on 
the part of said Plaster Company and its sharehold- 
ers, upon the terms and subject to the conditions 
hereinafter set forth; and . 

WHEREAS, for the purpose of specifically defin- 
ing and declaring the respective rights, duties, privi- 
leges, and obligations of each of said parties hereto, 
under the contracts heretofore entered into between 
them, the said parties have agreed to the due execu- 
tion and delivery of this instrument in duplicate, on 
behalf of each of them; and 

WHEREAS, prior to the execution and delivery 
of this instrument on behalf of either of the corpo- 
rate parties thereto, the granting of said option, and 
the making of said lease by said Plaster Company, 
as herein set forth, were duly authorized, adopted, 
sanctioned, and approved, by its stockholders at a 
meeting lawfully called and at which all of the issued 
shares of its capital stock were represented by the 
attendance of the shareholders in person or by proxy, 
and also by the resolution of its Board of Directors, 
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lawfully adopted during a duly called meeting of 
such Board; and 

WHEREAS, the due execution, acknowledgment 
and delivery of this instrument, in duplicate, on 
behalf of each of said corporate parties, by the ex- 
ecutive officers thereof and the attaching thereto of 
the corporate seal of each of them, by such officers, 
was duly and expressly authorized and directed by 
the Board of Directors of each of them at a meeting 
duly called and held; [48] 

NOW, THEREFORE, IN CONSIDERATION 
of the mutual and dependent covenants hereinafter 
contained, and the fulfillment thereof by each of the 
parties hereto respectively, and in further considera- 
tion of the sum of ONE DOLLAR ($1.00), each to 
the other this day in hand paid, the receipt and suffi- 
ciency whereof are hereby acknowledged, the said 
parties of the first, second and third parts hereto 
do hereby undertake, covenant, stiptlate and agree 
to and with each other as follows: 

FIRST. It is hereby specially understood and 
agreed, by and between all the parties hereto, that 
all of the stipulations, covenants and conditions 
herein contained, constitute covenants running with 
the land herein described and. shall be binding upon 
the parties hereto and the heirs, personal represen- 
tatives, successors and assigns of the respective par- 
ties hereto, and shall likewise be for, and inure to 
the benefit of, the heirs, personal representatives, 
successors and assigns of each of the respective par- 
ties hereto. 

SECOND. The said Plaster Company does 
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hereby demise and lease to the said Gypsum Com- 
pany, for the full term of one year from the fifth day 
of July, 1909, the following described real estate and 
mining property situated in said County of Cascade 
and State of Montana, to wit: 

a. All the right, title, interest and estate of 
said Plaster Company in and to those tracts of 
land near the town or village of Riceville, in 
said County, which are described as follows: 
The Southeast quarter of the Southwest quarter 
(S.E. 14 8.W. 1/4) of Section Twenty-four (24) ; 
the East Half of the Northwest quarter (Bb. 
t,N.W.Y%4) and the Northeast quarter (N.E. 
14) of Section twenty-five (25), Township 
seventeen (17), North of Range six (6), East of 
the Montana Principal Meridian; and all the 
right, title, interest and estate of said Plaster 
Company in and to the Southwest quarter 
(S.W. 14) of Section Fourteen (14), Township 
Seventeen (17) North of Range Six (6) East of 
the Montana Principal Meridian; the same be- 
ing all of the rights in and title to said several 
tracts of land which were acquired by said 
Plaster Company by and through the convey- 
ance to it of said property by the parties of the 
second part to this instrument by deed bearing 
date the 16th day of October, 1908, which is of 
record in the office of the County Clerk and Re- 
corder [49] of said Cascade County in Book 
d3 of Deeds on Page 332; TOGETHER with all 
minerals in or under said land, all rights, privi- 
leges and easements incident or appurtenant 
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thereto, and especially all rights acquired by said 
Plaster Company in or concerning the use of 
land adjacent to said tracts of land hereinbe- 
fore described, under and: by virtue of the writ- 
ten instrument duly entered into by and between 
Villa Clara Albright and William H. Albright, 
her husband, as parties of the first part and the 
said Plaster Company as party of the second 
part thereto, on the 15th day of June, 1909, as 
well as all rights, privileges, easements, and 
rights of way, granted. to said Plaster Company 
by J. Walter Rice, David Rice, and Mary Rice, 
wife of said David Rice, in and over certain 
other land in the vicinity of said tracts herein 
and hereby leased, by their written instrument 
duly entered into with said Plaster Company on 
the 4th day of June, 1909. 

b. All of the right, title, interest, and estate 
of the said Plaster Company in and to that cer- 
tain tract of land in or near the City of Great 
Falls, in said county of Cascade, which is de- 
scribed as follows: Beginning at a point fifty 
(50) feet Northwesterly from and at right angles 
to the center line of the B. & M. Smelter Branch 
as measured from a point in the said center 
line 790 feet Northeasterly from its intersection 
with the South line of Section Two (2), Town- 
ship Twenty (20) North of Range Three (3), 
Kast; thence Northeasterly parallel to the said 
center line 195 feet; thence North along the 
East boundary line of the right of way of the 
Great Northern Railway Company’s line of 
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railroad 220 feet; thence West at right angles 
200 feet to the West boundary line of the said 
right of way; thence Southerly along said bound- 
ary line 370 feet; thence Easterly in a straight 
line 175 feet, to the place of beginning; being 
all of the rights in and title to said tract of 
land which were acquired by said Plaster Com- 
pany by and through the Indenture of Lease 
therefor which was duly entered into between 
the Great Northern Railway Company and said 
Plaster Company on the 22nd day of June, 1908, 
and subject to all of the terms and conditions 
therein set forth, a true copy of which said In- 
denture of Lease is hereunto attached as part 
of this instrument and marked ‘‘ Exhibit Plant 
Lease.”’ 


And the said Plaster Company leases the said 
real estate and mining property situated near said 
village of Riceville, with all of the rights and privi- 
leges incident or appurtenant to it as aforesaid, and 
subleases said real estate situated in or near said 
City of Great Falls, subject to the terms and con- 
ditions of the original lease to it as aforesaid; to- 
gether with all buildings and other improvements 
upon said mining property near Riceville, and all 
buildings owned by said Plaster Company upon any 
land adjacent thereto and also all buildings and 
other improvements upon said leased land in or near 
the City of Great [50] Falls, including the manu- 
facturing plant and storehouse structures thereon, 
and also all apparatus, machinery, tools, office furni- 
ture, fixtures, implements and other property of 
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every kind which is owned by said Plaster Company 
and is customarily used, or is useful in the operation 
of the said mine and mining property near Rice- 
ville, or in the conducting and managing of said 
Manufacturing Plant in or near the City of Great 
Falls, at and for the yearly rental of three thou- 
sand dollars ($3,000.00), payable in advance at the 
time when this instrument has been duly executed 
and delivered on behalf of said lessor and possession 
of the demised property delivered to said lessee. 
THLERD. The said Plaster Company, as lessor, in 
consideration of the payment of said rental, hereby 
grants to said Gypsum Company, as lessee, the right 
to exercise, use and enjoy during the term hereby 
ereated, all the rights and privileges which were 
reserved to the parties of the second part hereto in 
the deed from them to Thor A. Weggeland bearing 
date the Ist day of October, 1908, and of record in 
the office of the said County Clerk and Recorder of 
said Cascade County, in Book 53 of Deeds at page 
320, and which said rights, privileges, and easements 
were subsequently conveyed by said parties of the 
second part hereto said Plaster Company, as herein- 
before recited. And said Gypsum Company, for the 
consideration as aforesaid, is hereby especially 
granted, as lessee hereunder, the right to extract 
gypsum and other minerals from said mining prop- 
erty at or near Riceville, and to use and consume the 
same in the manufacture of plaster, or for any other 
uses or purposes, as fully in all respects as might 
have been done by said Plaster Company prior to 
the making of this lease, and as fully and in all 
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respects as might have been done by said parties of 
the second part hereto prior to the conveyance of 
said reserved rights, powers, privileges, and estate 
by them to said Plaster [51] Company; including 
the right to make new openings in said mining 
premises and to prospect for and dig, open up, and 
operate new mines therein or thereon; such gypsum 
and other minerals, when so mined, extracted or re- 
moved, to be and remain the property or other 
consideration or payment therefor, as it ever has 
been, or could have become, owned by said Plaster 
Company, or by the parties of the second part, its 
predecessors in title to said property. 

FOURTH. For the consideration hereinbefore 
recited, the said Plaster Company hereby grants to 
said Gypsum Company the right and privilege to 
extend and renew this lease for a term of five (5) 
vears from the date of the expiration of the term of 
one year hereby created, such new term to be upon 
the same conditions and the same reserved yearly 
rental, payable annually in advance, as are herein 
and hereby provided as to said first term; and said 
Plaster Company specially undertakes and agrees 
to duly execute and deliver to said Gypsum Com- 
pany a new written lease for said period of five year's 
of all of the property and property rights herein 
described whenever, at any time during said term 
of one year, so requested in writing by, or on behalf 
of, said Gypsum Company, such new indenture of 
lease to contain all of the covenants, conditions, and 
agreements which are found in this written instru- 
ment, as part of said first lease; But, if, for any 
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reason or cause, such new written instrument should 
not be executed and delivered, when requested by 
said Gypsum Company, any written notice by said 
Gypsum Company to said Plaster Company of the 
election of said Gypsum Company to extend the 
term thereby created, by creating said second term, 
shall, if given at any time during said one year term, 
have the full force and effect of such new instru- 
ment and shall operate thereupon to extend this 
indenture, create said second term, and [52] make 
applicable thereto all the covenants and agreements 
herein contained. 

FIFTH. It is further covenanted and agreed 
that, during the continuance of said one year term 
and of any extension or renewal thereof, the said 
Gypsum Company may make any reasonable changes 
or alterations in the buildings and premises herebv 
leased and may construct and crect any fixtures 
therein or thereon which in its opinion shall be suit- 
able, proper, or convenient in the extraction or re- 
moval of gypsum or other minerals in, on or under 
said mining premises at Riceville, or in conducting 
said Manufacturing plant at Great Falls, or in the 
storage or shipment of any of the products of said 
mines or plant. 

SIXTH. And said Gypsum Company does fur- 
ther covenant and agree to pay to said Great North- 
ern Railway Company, for and on behalf of said 
Plaster Company, the rental which shall become due 
from said Plaster Company to said Railway Com- 
pany under and by virtue of said indenture of lease 
between said Plaster Company and said Railway 
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Company until the expiration or sooner determi- 
nation of the term hereby created and of any ex- 
tension or renewal thereof. 

SEVENTH. Said Gypsum Company does cove- 
nant and agree that, during the continuance of said 
one year term and of any extension or renewal 
thereof, it will keep all buildings which are now 
erected on said mining premises or on said prem- 
ises at Great Falls on which said plaster plant is 
located, insured against risks of loss by fire to the 
extent of a total insurance of $18,000.00, the policy 
or policies of insurance therefor to be taken in the 
name of and for the benefit of said Plaster Company. 
It is further understood and agreed that, if at the 
time said Gypsum Company shall take possession 
of said premises pursuant to the terms of this agree- 
ment, said Plaster [58] Company shall have any 
outstanding insurance on said buildings, the Gyp- 
sum Company shall, at the clection of said Plaster 
Company then to be made, pay to said Plaster Com- 
pany the amount of any unearned annual premium 
on said insurance to the extent of $18,000.00 insur- 
ance, said payment to be made within thirty (380) 
days after possession shall have been taken as afore- 
said; and insurance, the unearned annual premium 
on which the said Plaster Company shall elect that 
said Gypsum Company shall pay, shall be consid- 
ered insurance provided by said Gypsum Company 
at the time of such election in fulfillment of its cove- 
nant in that behalf herein contained; it being un- 
derstood that if said Gypsum Company shall make 
any additions to said buildings or erect any new 


The Mackey Wall Plaster Company. 67 


buildings upon said premises, such additions or new 
buildings shall be insured, if at all, by said Gypsum 
Company for its own benefit and at its own expense 
and not covered by or included in said insurance 
of $18,000.00. 

EIGHTH. It is further understood and agreed 
that if said buildings now on said premises, or any 
of them, shall, during the continuance of said term, 
or of any renewal or extension thereof, be destroyed 
or damaged by fire or other causes covered by any 
insurance in the name of said Plaster Company, the 
said Plaster Company shall immediately rebuild the 
same and repair the said damage to the extent of 
the amount of insurance due or to become due by 
reason of such destruction or damage. And if by rea- 
son of such destruction or damage, said buildings or 
any of them shall be rendered unsuitable or unten- 
antable for the purposes for which they are hereby 
leased, the said Gypsum Company may, at any time 
within thirty days after such destruction or loss 
shall have oceurred, elect to terminate the term then 
subsisting, and thereupon the term then subsisting 
shall cease and determine. And if said Gypsum 
Company shall not exercise its said privilege of elec- 
tion, and said buildings or any of them [54] shall 
continue unsuitable or untenantable for the pur- 
poses for which they are hereby leased, for the 
period of more than thirty (80) days after such loss 
or destruction shall have occurred, then the said 
Gypsum Company shall be entitled to a refund of 
the unearned portion of the said annual rent paid 
pursuant to this agreement for the period extending 
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from the date of such loss or destruction until said 
Plaster Company shall have rebuilt or repaired said 
building, and likewise to a similar allowance and re- 
fund (to be made by said Plaster Company) of rent 
paid, as hereinbefore provided, by said Gypsum 
Company to the Great Northern Railway Company 
as lessor of said Plaster Plant, which said last men- 
tioned allowance and refund shall be estimated in 
the same manner as said refund of said rent paid 
to said Plaster Company. 

NINTH. It is further understood and agreed 
that, on taking possession of the premises hereby 
leased, the said Gypsum Company shall buy of said 
Plaster Company, at the invoice price thereof, all 
materials and supplies of said Plaster Company in 
or about said premises at Great Falls of a charac- 
ter in their then condition immediately suitable for 
their ordinary use in operating said Plaster Plant 
in its own name and if the invoice prices do not in- 
clude freight charges, then freight charges shall be 
added thereto; said purchase price to be paid by 
said Gypsum Company within thirty days after an 
inventory of said supplies and materials shall have 
thereafter been made. This agreement to purchase 
shall not be construed to include materials or sup- 
plies forming part of said mining premises or plaster 
plant as an existing mine or working plant. 

TENTH. It fis further understood and agreed 
that said Gypsum Company, after taking possession 
of said premises, shall pay off and discharge all un- 
discharged liability of said Plaster Company to pay 
to its customers, according to the custom of the 
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[55] trade, a rebate of ten (10) cents a bag for all 
plaster bags then or thereafter to be returned by 
said customers to said Plaster Plant at Great Falls, 
the amount to be paid by said Gypsum Company in 
rebates as aforesaid not to exceed in all the sum of 
$1,666.60. All bags on which said Gypsum Com- 
pany shall have paid rebates as aforesaid shall be 
the property of said Gypsum Company without fur- 
ther or other consideration or payment therefor. 
All other bags belonging to said Plaster Company 
and in or about said Plaster Plant, or returned pur- 
suant to said custom of trade, over and above those 
on which said Gypsum Company shall have paid re- 
bates, are hereby declared to be part of the supplies 
hereinbefore agreed to be purchased by said Gypsum 
Company at the invoice price estimated as afore- 
said. Said Gypsum Company shall also assume and 
hereby does assume the liability of said Plaster Com- 
pany to the Kansas City Bag Company arising by 
reason of said Plaster Company having heretofore 
ordered of said Kansas City Bag Company, on or 
about the 28th day of December, 1908, 100,000 bur- 
lap plaster bags, to be shipped on or before July Ist, 
1909; the bags represented by said order, if shipped, 
to be considered the property of said Gypsum Com- 
pany purchased from said Plaster Company by 
virtue of the assumption of said liability. Imme- 
diately upon taking possession of said premises, said 
Gypsum Company shall brand with the brand of 
said Gypsum Company all sacks then on hand and 
purchased from said Plaster Company as herein 
provided. And all outstanding sacks of said Plaster 
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Company which shall be returned for rebates pur- 
suant to said custom of trade shall likewise be simi- 
larly branded when returned. 

ELEVENTH. And subject to the conditions and 
stipulations hereinbefore contained, said Gypsum 
Company does covenant and agree that, on the ex- 
piration or sooner determination of the term hereby 
created, or any extension or renewal thereof, [56] 
it will quit and surrender the premises to said Plas- 
ter Company in as good order and condition as said 
lessee received the same, reasonable wear and tear 
and damage by fire and the elements excepted. 

TWELETH. Said Plaster Company does cove- 
nant and agree that, on said Gypsum Company’s 
quitting and surrendering to said Plaster Company 
the premises hereby leased at the expiration or 
sooner determination of the term hereby created or 
by any renewal or extension thereof, said Plaster 
Company shall, at the election of said Gypsum Com- 
pany, then to be made, repurchase from said Gyp- 
sum Company all materials and supplies acquired 
by said Gypsum Company pursuant to the terms of 
this agreement at the price paid for the same by 
said Gypsum Company pursuant to the terms of this 
agreement, and to purchase of said Gypsum Com- 
pany all other materials and supplies then on hand 
in said Plaster Plant at Great Falls at the reason- 
able value thereof; and to repay to said Gypsum 
Company any unearned premium or premiums on 
any and all policies of insurance procured by said 
Gypsum Company in the name of said Plaster Com- 
pany, pursuant to the provisions of this agreement; 
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and likewise the unearned portion, if any, of any 
rental paid by said Gypsum Company to said Rail- 
way Company and the unearned portion, if any, of 
the rental paid by said Gypsum Company to said 
Plaster Company for the year, of either of said 
terms, then current; and, in the event that, pursuant 
to the provisions of this agreement, the said Gyp- 
sum Company shall have made any alterations or 
changes in the buildings or premises hereby leased 
or shall have erected or constructed any fixtures 
therein or thereon, and the same shall have been 
made, constructed, or erected with the approval of 
said Plaster Company, the said Plaster Company 
shall pay to said Gypsum Company the then reason- 
able value thereof to said Gypsum Company; in case 


[57] any such improvements shall have been made, 


or any such fixtures shall have been constructed or 
erected by said Gypsum Company without having 
first obtained the approval of said Plaster Company 
to the making, construction, or erection of the same, 
the said Gypsum Company shall have the rnght to 


remove the same, provided such removal can be 


made without irreparable injury to the freehold and 
provided further that damage done in effecting such 
removal shall be repaired by said Gypsum Company 
at its own expense; said payment to be made by said 
Plaster Company, and said removal to be made by 
said Gypsum Company, within thirty days after the 
expiration or sooner determination of said term or 
of any renewal or extension thereof. Within the 
operation of the foregoing provision, said Plaster 
Company hereby in advance, irrevocably consents to 
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and approves of the removal by said Gypsum Com- 
pany of all buildings owned by said Plaster Com- 
pany situated on lands of said Wiliam R. Albright 
and said Villa Clara Albright, or either of them, ad- 
jacent to said mining premises at Riceville, and 
labor performed and money expended in removing 
said buildings shall be considered labor performed 
and money expended in the making of improvements 
with the approval of said Plaster Company within 
the meaning of the covenant in that regard herein- 
before contained. 

THIRTEENTH. And said Plaster Company, for 
the considerations hereinbefore recited, does hereby 
give and grant to said Gypsum Company, irrevo- 
eably, the right and option to purchase of said Plas- 
ter Company, at any time before the expiration of 
said one year term, or, if said one year term shall 
be renewed or extended for said five year term, then 
at any time before the expiration of said five year 
term, all the property and property rights herein 
described, for the sum of Fifty Thousand Dollars 
($50,000.00) payable as follows: Fifteen Thousand 
Dollars ($15,000.00) in cash at the same time with 
the [58] execution and delivery of the convey- 
ance of said property and property rights by said 
Plaster Company, and the valance of $35,000.00 in 
Seven promissory notes of said Gypsum Company, 
to be executed and delivered by said Gypsum Com- 
pany to said Plaster Company at the time of the 
making of said cash payment, each of said notes to 
bear date the day on which said cash payment shall 
be made and to be for the principal sum of $5,000.00, 
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payable to the order of said Plaster Company, one 
three months, and the other respectively, six, nine, 
twelve, fifteen, and eighteen, and twenty-one months 
after the date thereof with interest thereon at the 
rate of 5% per annum from the date thereof until 
paid. And simultancously with the making of said 
cash payment and the execution and delivery of said 
notes, as herein provided, the said Plaster Company 
will sell to said Gypsum Company and convey to it 
all the said property and property rights of said 
Plaster Company by a good and sufficient warranty 
deed, then to be executed and delivered by said Plas- 
ter Company to said Gypsum Company, covenanting 
therein especially that previous to the time of the 
execution of the said warranty deed, the said Plas- 
ter Company has not conveyed any estate or interest 
in said property or created therein any property 
rights in favor of any person other than said Gyp- 
sum Company, that said property and property 
rights are, at the time of the execution and delivery 
of said deed, free from incumbrances done, made or 
suffered by or through the act of said Plaster Com- 
pany or any person claiming under it; and that said 
Gypsum Company shall enjoy said property and 
property rights without any lawful disturbance by 
any person or persons whomsoever. And said Plas- 
ter Company shareholders, for the consideration 
aforesaid, do give and grant to said Gypsum Com- 
pany irrevocably the right, privilege and option, at 
any time during said one year or during said five 
year term, [59] if said Gypsum Company shall 
not have elected to purchase said property and prop- 
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erty rights, to purchase of them and of each of them 
all the issued shares of the capital stock of said 
Plaster Company for the sum of Fifty Thousand 
Dollars ($50,000.00), payable at the same time and 
in the same manner as hereinbefore provided for the 
payment of the purchase price for said property and 
property rights, except that, in the event that said 
Gypsum Company shall elect to purchase said shares 
from said shareholders and not said property and 
property rights from said Plaster Company, then 
and in that event the said cash payment shall be 
made to said shareholders at the time of the delivery 
of the certificates for such stock and the said notes 
shall be delivered to and be payable to the order of 
said shareholders. And at the same time with the 
making of said cash payment and the execution and 
delivery of said notes, as herein provided, the said 
shareholders will deliver to said Gypsum Company 
the certificates of stock representing all of the is- 
sued shares of said Plaster Company duly indorsed 
to said Gypsum Company and effectual to transfer 
the same to said Gypsum Company on the books of 
said Company issuing the same. 

FOURTEENTH. Notice of election by said Gyp- 
sum Company to exercise its right and option to 
purchase from the Plaster Company the property 
and property rights herein referred to will be fully 
and effectually given, and said election shall be 
deemed fully and effectually exercised, for all pur- 
poses by the delivery of a written notice thereof to 
the President, Vice-president, or Secretary of said 
Plaster Company, or by- depositing in the United 
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States postoffice in any city or town in the United 
States such written notice in a securely sealed en- 
velope with the postage thereon prepaid addressed 
to said Plaster Company at Great Falls, Montana, 
or to the person who shall then hold any one of the 
official positions [60] in said company hereinbe- 
fore mentioned at his last known residence or place 
of business. And upon the giving of such notice in 
the manner aforesaid, the right of said Gypsum 
Company to the conveyance to it of said property 
and property rights, as hereinbefore provided, shall 
immediately vest, and the right of said Plaster Com- 
pany to the purchase price therefor in the manner 
hereinbefore provided, shall immediately mature, 
and all other rights and obligations of the respective 
parties hereto shall thereupon determine and the 
said Gypsum Company shall thereby become the full 
and absolute owner of all of said property and prop- 
erty rights and said Plaster Company shall there- 
after have no rights in or concerning said property 
but shall have only the right to the payment of the 
purchase price therefor at the time and in the 
amounts and by the methods hereinbefore provided. 
Notice of election to purchase said shares of stock 
may be given in the manner hereinbefore provided 
as to notice of election to purchase said property and 
property rights, excepting only that the written no- 
tice must be delivered in person to either of the par- 
ties of the second part hereto, or mailed to either of 
them in the manner hereinbefore provided for notice 
by mail to the Plaster Company, or, in the event of 
the death of either or both of said parties of the 
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second part hereto, or the transfer otherwise than 
by death of any part or all of said shares of stock 
or any interest therein, by delivery of said written 
notice to the successor or successors in interest of 
said parties of the second part or either of them, or 
by the giving to such successor or successors notice 
by mail in the same way as is hereinbefore provided. 

FIFTEENTH. It is further especially understood 
and agreed, by and between the parties hereto, that, 
if the said Gypsum Company shall elect to purchase 
the property and property [61] rights of the Plas- 
ter Company after such property has been partially 
damaged or wholly destroyed by fire or other causes 
covered by any insurance in the name of said Plaster 
Company, then, and in that event, the said Gypsum 
Company shall immediately upon giving notice of 
election to buy as hereinbefore provided, succeed to 
all the rights of the said Plaster Company in any fire 
or other policy or policies covering said loss, includ- 
ing the right, to demand, collect, receive, adjust and 
give full receipts for all moneys which any Insurance 
Company may or should pay under such policy or 
policies and also the right to the benefit resulting 
from the rebuilding or repairing of the damaged 
structures, if the insurance company shall so elect. 
But if said Gypsum Company shall elect to purchase 
said property at the time and under the circum- 
stances in this paragraph hereof recited, and shall 
thereupon, pursuant to the rights herein and hereby 
granted, collect from any insurance company any 
portion or all of such insurance money, or otherwise 
accept benefits from said insurance, as the purchaser 
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of said premises, it shall thereupon reimburse said 
Plaster Company for any sum or sums which it may 
have expended in repairing the loss or damage to 
said premises by fire prior to receiving said notice of 
election or prior to the payment of any funds by any 
such insurance companies. 

SIXTEENTH. If, at any of the times herein au- 
thorized, the said Gypsum Company shall in the man- 
ner herein provided, elect to purchase the said prop- 
erty and property rights of said Plaster Company, 
and shall give due notice thereof as herein required, 
then and in that event, such portion of the rental 
theretofore paid by said Gypsum Company to said 
Plaster Company for the year of either of said terms 
then current, which shall be unearned at the time of 
the making of such election and the giving of such 
notice, shall be refunded to said Gypsum Company 
[62] by said Plaster Company, or, if said Gypsum 
Company shall so elect, may be by it deducted from 
the cash payment of $15,000, required to be paid by it 
as part of the purchase price of said property and 
property rights. 

SEVENTEENTH. Whenever, under the provi- 
sions of this instrument, the said Gypsum Company 
shall have the right to exercise any privilege herein 
created and the manner of such election is not therein 
provided for, whether or not such right or privileges 
be to renew said leasehold term of one year hereby 
created, to terminate either of said terms, to require 
said Plaster Company to purchase buildings and im- 
provements and supplies at the termination of said 
terms by expiration or otherwise, such election may, 
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in any of such events, be fully and effectually exer- 
cised by said Gypsum Company by the delivery of 
written notice or the mailing of such notice in the 
manner hereinbefore provided for the giving of other 
notices. 

EIGHTEENTH. It is further understood and 
agreed that, during the term of one year hereby 
created and of any extension or renewal thereof, the 
said Plaster Company as lessor of said premises here- 
in described will pay all taxes and assessments now 
or hereafter to be laid upon said demised property 
and property rights and every part thereof whenever 
the same shall become due and payable; and, if at any 
time during either of said terms, said lessor shall 
fail to pay any portion of said taxes or assessments 
when due and payable, in that event said Gypsum 
Company is hereby authorized to pay the same for 
and on behalf of said lessor and thereafter to de- 
mand and collect the same from said lessor by any 
lawful method or to deduct the same from any rental 
or other indebtedness then or thereafter to become 
due by said Gypsum Company to said Plaster Com- 
pany, including the cash portion of the purchase 
price for said property, and property rights if any 
such payment or repayment [63] of taxes is due 
to said Gypsum Company by said Plaster Company 
at the time of the election to purchase said property 
and property rights as herein provided. 

IN EXECUTION WHEREOF, in duplicate, each 
of the corporate parties hereto has caused these 
presents to be signed in its behalf by its president 
and its corporate seal to be hereunto affixed duly at- 
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tested by the signature of its Secretary, and the par- 
ties of the second part have hereunto set their hands 
and seals the day and year first above written. 
THE MACKEY WALL PLASTER COM- 
PANY. 
By A. D. MACKEY, 
President. 
A. D. MACKEY. (Seal) 
MYRA POST MACKEY. (Seal) 
UNITED STATES GYPSUM COM- 


PANY. 
By 8. L. AVERY, 
President. 
(Seal) Attest: RANSOM COOPER, 
Secretary. 


(Seal) Attest: S. T. MESERVEY, 
Secretary. [64] 
INDENTURE, made this 22d day of June, 1908, 
between the GREAT NORTHERN RAILWAY 
COMPANY, hereinafter called the ‘‘Lessor,’’ party 
of the first part, and THE MACKEY WALL 
PLASTER COMPANY, hereinafter called the 
‘“Lessee,’’ party of the second part, WITNESSETH: 
The Lessor, in consideration of the payments and 
covenants herein stipulated to be made, kept and 
performed by the Lessee, does hereby demise, lease 
and Jet unto the said Lessee the following described 
real estate, situate in the City of Great Falls, County 

of Cascade, State of Montana, to wit: 

Beginning at a point 50 feet northwesterly 
from and at right angles to the center line of the 
B. and M. Smelter Branch as measured from a 
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point in the said center line 790 feet north- 
easterly from its intersection with the south line 
of Section 2, Township 20 North, Range 3 East. 

THENCE northeasterly parallel to the said 
center line 195 feet, thence north along the east 
boundary line of the right of way of said first 
party’s railway, 220 feet, thence west at right 
angles 200 feet, to the west boundary line of the 
right-of way, thence southerly along said bound- 
ary line 370 feet, thence easterly in a straight 
line 175 feet, to the place of beginning, as shown 
colored red and marked ‘‘A”’ on the plat hereto 
attached, which plat is hereby made a part of 
this agreement. 


TO HAVE AND TO HOLD the above-demised 
premises unto the said Lessee, its successors and as- 
signs, for and during the full term of ten (10) years 
from and after the first day of July, 1908. 

The Lessee covenants to and with the Lessor to pay 
as rent for the above-demised premises the sum of 
Two Hundred and Twenty-five Dollars ($225.00) 
per annum, payable in advance on the first day of 
January in each year during said term. 

The Lessee also shall and will pay all taxes, assess- 
ments and water rates, general and special, that may 
be levied or assessed or become due and payable upon 
said demised premises, and the buildings and im- 
provements placed thereon by the Lessee during the 
term hereby demised, as and when the same become 
due [65] and payable and before the same become 
delinquent. 

The Lessor covenants that during the term hereby 
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demised it will furnish and maintain adjacent to said 
premises suitable trackage not to exceed One Thou- 
sand Seven Hundred and Thirty feet (1,730) in 
length from its connection with the present trackage 
of the said Lessor’s railroad, for the purpose of 
handling carload shipments to and from said prem- 
ises, all grading for said trackage to be done by and 
at the sole cost and expense of the Lessee. 

The Lessee covenants to and with the Lessor that 
it will on or before the first day of September, 1908, 
erect and complete, and during said term maintain 
in full and complete operation upon said premises a 
warehouse and mill for the manufacture, storing and 
handling of plaster, and that it will use and occupy 
said premises exclusively and solely for the purpose 
hereinabove mentioned. 

It is further understood and agreed by and be- 
tween the parties hereto that in case the Lessee shall 
for a consecutive period of thirty (30) days cease to 
maintain and operate said warehouse and mill and 
do business thereat, then this indenture and the term 
hereby demised shall immediately become cancelled 
and determined without any further act or notice. 

It is agreed between the parties hereto that no rail- 
road or other transportation company other than the 
Lessor and no person or persons engaged in trans- 
portation shall have the right or be allowed to use 
any track or tracks upon or extending to said prem- 
ises without the express permission in writing of the 
Lessor. 

The Lessee covenants to and with the Lessor that 
it will deliver or cause to be delivered to said Lessor 
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for transportation over the lines of railroad of said 
Lessor, all competitive shipments made by or to the 
said Lessee from or to [66] said premises, pro- 
vided the rates and charges of said Lessor for such 
transportation shall be as reasonable and low as the 
rates and charges of other and competitive lines of 
railroad. 

The Lessee shall and does hereby assume all risk 
and hability for any and all loss and damage to said 
warehouse and mill, their fixtures, appliances and 
appurtenances, and to the contents of said mill and 
warehouse and to all property stored or located in or 
upon said premises in any manner caused by fires set 
by locomotive engines of the Lessor, or otherwise, or 
by the neglect, carelessness or misconduct of any 
person or persons in the employ of the Lessor; and 
the Lessee hereby releases and discharges the Lessor 
from any and all liability on account of loss of or 
damage to said warehouse and mill, their fixtures, 
appliances and appurtenances, caused in any manner 
aforesaid, and shall and will indemnify and save 
harmless the said Lessor from any loss or damage 
on account of the destruction of or damage to said 
warehouse and mill and other property caused in the 
manner aforesaid. 

The Lessee shall not and will not assign this in- 
denture nor permit any other person or corporation 
to use or occupy any part of the premises hereby 
demised without. first having obtained the written 
consent of the Lessor, its successors or assigns 
thereto. 

In case the Lessee, its successors, or assigns, shal! 
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fai] to remove the buildings, structures and other 
property, placed upon said premises by it, within 
sixty (60) days after the termination of the term 
hereby demised, or any renewal or extension thereof, 
by lapse of time or otherwise, then all right, title and 
interest of the Lessee, its successors or assigns, in 
and to said buildings, structures and other property 
shall cease and the title to the same shall pass to and 
become vested in the Lessor. [67] 

In case the Lessee shall fail to make the payments 
hereinabove provided for, or shall fail to keep and 
perform each and every of the covenants and condi- 
tions in this denture stipulated to be by the Lessee 
kept and performed, then the Lessor may upon thirty 
(30) days’ notice in writing cancel and determine 
this indenture and the term hereby demised and 
enter upon said premises and take possession thereof 
and exclude all persons therefrom. 

It is further understood and agreed between the 
parties hereto, that the Lessee may, by giving to the 
Lessor at least thirty (30) days before this lease ex- 
pires, a notice in writing of its desire to do so, con- 
tinue in possession of said premises from year to 
year subject to all the terms and conditions herein 
contained, said continuance, however, to be at any 
time subject to termination upon thirty (20) days’ 
notice in writing from either party to this agree- 
ment; subject to the following: 

That the rental for said extended term shall be six 
per cent (6%) of the then value of said demised 
premises and the trackage constructed for the pur- 
pose of serving same; provided, however, that if said 
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valuation shall be such as to fix said rental at a less 
amount than that provided for the original term of 
this indenture, the rental for said additional term 
shall be Two Hundred and Twenty-five Dollars 
($225.00) per annum. If the parties hereto fail to 
agree upon said valuation, same shall be fixed by 
appraisers, each party hereto to name one appraiser, 
and the two so chosen shall select a third and the 
award of any two thereof shall be conclusive and 
binding on each of the parties hereto. [68] 

IN WITNESS WHEREOF, the parties hereto 
have caused this indenture to be duly executed the 
day and year first above written. 

In presence of: 

GREAT NORTHERN RAILWAY COM- 
PANY. 
By ——————____—— 
THE MACKEY WALL PLASTER 
COMPANY. 
By a oo [69]: 


State of Montana, 
County of Cascade,—ss. 

On this 15th day of June, A. D. 1909, before me, 
Geo. Raban, a notary public for the State of Mon- 
tana, personally appeared A. D. Mackey, known to 
me to be the president of the Mackey Wall Plaster 
Company, one of the corporations that executed the 
within instrument, and acknowledged to me that such 
corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
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in this certificate first above written. 
[Seal] GEO. RABAN, 
Notary Public for the State of Montana, Residing at 
Great Falls, Montana. 
My commission expires on the 24th day of Dec., 
1909. [70], 


State of Montana, 
County of Cascade,—ss. 

On this 15th day of June, A. D. 1909, before me, 
Geo. Raban, a notary public for the State of Mon- 
tana, personally appeared A. D. Mackey and Myra 
Post Mackey, his wife, known to me to be the persons 
whose names are subscribed to the within instru- 
ment, and acknowledged to me that they executed the 
same. | 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
in this certificate first above written. 

[Seal] GEO. RABAN, 
Notary Public for the State of Montana, Residing at 

Great Falls, Montana. 
My commission expires on the 24th day of Dec., 


1909. [71] 


State of [linois, 
County of Cook,—ss. 

On this 30th day of June, A. D. 1909, before me, 
Stanley S. Jenkins, a notary public in and for the 
county of Cook, State of Illinois, personally ap- 
peared S. L. Avery, known to me to be the president 
of the United States Gypsum Company, one of the 
corporations that executed the within instrument, 
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and acknowledged to me that such corporation exe- 
cuted the same. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official seal the day and year 
in this certificate first above written. 

[Seal ] STANLEY 8. JENKINS, 
Notary Public of the State of Dlinois, in and for the 

County of Cook. 

My commission expires on the 20th day of March, 

one Slee 


State of Ilinois, 
Cook County,—-ss. 

I, Joseph F. Haas, county clerk of the county of 
Cook, DO HEREBY CERTIFY that I am the law- 
ful custodian of the official records of notaries pub- 
lic of said county, and as such officer am duly au- 
thorized to issue certificates of magistracy, that 
Stanley 8. Jenkins whose name is subscribed to the 
proof of acknowledgment of the annexed instrument 
in writing, was, at the time of taking such proof of 
acknowledgment, a notary public in and for Cook 
County, duly commissioned, sworn and acting as 
such and authorized to take acknowledgments and 
proofs of deeds or conveyances of lands, tenements 
or hereditaments, in said State of Illinois, and to ad- 
minister oaths; all of which appears from the records 
and files in my office; that I am well acquainted with 
the handwriting of said notary and verily believe 
that the signature to the said proof of acknowledg- 
ment is genuine; and further, that the annexed in- 
strument is executed and acknowledged according to 
the laws of the State of Llinois. 
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IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of the county of 
Cook at my office in the City of Chicago, in the said 
County, this 24 day of June, 1909. 

JOSEPH F. HAAS, 
County Clerk. 
Endorsed on cover of instrument: 


Office of County Clerk and Recorder, 
County of Cascade, Montana. 

I hereby certify that the within deed was filed for 
record in this office on the 20th day of July, A. D. 
1909, at 3:00 o’clock P. M. and was duly recorded in 
book 1 of Leases, page 267. 

DAVID M. WOOD, 
County Clerk and Recorder. 

Service of the foregoing Answer by receipt of a 
copy thereof is hereby acknowledged on this, the 19th 
day of January, 1917. 

COOPER, STEPHENSON & HOOVER, 
Attys. for Plaintiff. 

Filed Jan. 20, 1917. Geo. W. Sproule, Clerk. 

[73] 
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Thereafter, on January 27th, 1917, reply to answer 
was duly filed herein, in the words and figures follow- 
ing, to wit: [74] 


In the District Court of the United States District 
of Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


PlainiGiin, 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 
Reply. 


Now comes the above-named plaintiff, and for its 

reply to the answer of the defendant herein 
ALLEGES: 
It. 

It DENIES each and every allegation, matter and 
thing in paragraph XI¥ of defendant’s answer con- 
tained, and especially denies that plaintiff, in man- 
ner and form, as alleged by defendant, or otherwise, 
became or is indebted to defendant in any sum or 
amount whatever. 

If. 

Further replying to defendant’s said answer 
plaintiff DENIES each and every allegation, matter 
and thing in defendant’s answer contained not here- 
in or in plaintiff’s amended complaint alleged, ad- 
mitted, qualified or denied. 
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WHEREFORE [75] plaintiff prays for the 
relief prayed for in its said amended complaint. 
RANSOM COOPER, 
COOPER, STEPHENSON & HOOVER, 
Attorneys for Plaintiff. 


State of Montana, 
County of Cascade,—ss. 

Ransom Cooper, being first duly sworn, deposes 
and says that he is one of the attorneys for plaintiff 
in the above-entitled action and that he has read the 
foregoing reply and knows the contents thereof, and 
that the matters and things therein stated and 
alleged are true according to the best knowledge, in- 
formation and belief of affiant. 

Affiant further says that the reason this verifica- 
tion is made by affiant and not by some officer of 
plaintiff is that no officer of plaintiff is now ‘within 
the county of Cascade or State of Montana wherein 


affiant is and resides. 
[Seal ] RANSOM COOPER. 


Subscribed and sworn to before me this 25th day 
of January, A. D. 1917. 
W. H. HOOVER, 
Notary Public for the State of Montana, Residing at 
Great Falls in Said County. 
My commission expires February 2, 1917. 
Filed Jan. 27, 1917. Geo. W. Sproule, Clerk. 


Service of within Reply admitted Jan. 26, 1917. 
SCOTT, BANCROFT, MARTIN & 
STEPHENS and 
NORRIS & HURD, 
Attys. for Defendant. [76] 
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Thereafter, on December 3d, 1917, statement of 
the evidence as approved was duly filed herein, in the 
words and figures following, to wit: [77] 


In the District Court of the United States, District 
of Montana. 


THE MACKEY WALL PLASTER COMPANY, a 


Corporation, 
Plaintiff, 
vs. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Statement of the Evidence to be Included in Record 
on Appeal. 


Testimony of A. D. Mackey in Behalf of Plaintiff. 


Direct Examination by Mr. HOOVER. 

A. D. MACKEY, a witness in behalf of plaintiff, 
was called and sworn and testified in substance as 
follows: 

My name is A. D. Mackey. Iam president of The 
Mackey Wall Plaster Co., the plaintiff in this ac- 
tion, and have the active management and control of 
its affairs. J have read the complaint in this action. 
At all times mentioned in the complaint I was the 
president and acting manager of the plaintiff. f 
am familiar with the premises described in the com- 
plaint and in the agreement referred to in the com- 
plaint as entered into on June 15, 1909. The plain- 
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(Testimony of A. D. Mackey.) 

tiff was the owner of those premises on June 10d, 
1909. I personally negotiated with the officers of 
the defendant for the making of the lease and agree- 
ment dated June 15, 1909. This lease and agree- 
ment was entered into of my own knowledge with 
S. L. Avery who was president of the United States 
Gypsum Co. at that time. [78] 

The original lease and agreement of June 15, 1909, 
was exhibited to witness, by him identified and intro- 
duced in evidence as Plaintiff’s Exhibit One. This 
exhibit is identical in language with exhibit ‘A”’ set 
forth as a part of defendant’s answer and reference 
is made to exhibit ‘‘A’’ of defendant’s answer for 
the wording of exhibit one of plaintiff. 

The plaintiff entered into a further agreement 
with the defendant in the nature of a renewal agree- 
ment dated July 1, 1910. The original renewal 
agreement of that date was exhibited to and iden- 
tified by witness and was introduced in evidence as 
Plaintiff’s Exhibit Two and is identical in wording 
with exhibit ‘‘A’’ attached to and made a part of 
plaintiff’s amended complaint. M1. MacLeish, one 
of the solicitors for defendant, stated that defendant 
would admit all the documents subject to an oppor- 
tunity to inspect them and thereby save time, and 
the Court consented thereto. 

The original agreement dated July 6, 1915, be- 
tween plaintiff and defendant was exhibited to wit- 
ness, by him identified and introduced in evidence 
as Plaintiff’s Exhibit Number Three and is in word- 
ing identical with exhibit ‘‘B’’ attached to the 
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(Testimony of A. D. Mackey.) 
amended complaint of plaintiff. 

Plaintiff’s Exhibit Four was exhibited to witness 
and by him identified and introduced in evidence and 
is as follows: 


Plaintiff’s Exhibit 4—Letter, July 14, 1915, Kuode 
to U. S. Gypsum Co. 
July 14, 1915. 
United States Gypsum Company, 
205 West Monroe Street, 
Chicago, Illinois. 
Dear Sits: 

‘“We consider the terms of the supplemental con- 
tract made [79] by us with your company on 
July 6, 1915, as clear and unambiguous, but in order 
that there may be no question whatsoever as to the 
terms thereof, we are writing you our construction 
of the same. 

‘‘The lease and option given to you by us, as con- 
tained in the agreements of June 15, 1909, and July 
1, 1910, are in all things and respects extended and 
renewed and continued in full force for a term of one 
year from July 6, 1915. 

‘The only change therein is that in case vou fail 
to notify us of your election not to purchase, on or 
before sixty days prior to the first day of July, 1916, 
then you shall be held to have elected to exercise the 
option of purchase contained in said contracts, and 
we shall thereupon become obligated to convey to 
you, in manner as set forth in said contract of June 
15, 1909, all of the properties, chattels, leases, rights 
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and interests described in paragraphs ‘Second’ and 
‘Third’ of said last mentioned contract, together 
with any and all other properties, chattels, leases, 
rights and interests mentioned in the contracts of 
June 15, 1909, and July 1, 1910, above mentioned. 
And upon such conveyances being made by us, then 
you are to pay to us the consideration mentioned in 
said contracts that the times and in the manner 
therein stated, the first payment of Fifteen Thou- 
sand Dollars ($15,000) to be made upon the execu- 
tion and delivery by us of the conveyances above 
mentioned. 

‘‘The notice to be given under said contract of 
July 6, 1915, shall be sufficient, if deposited in the 
United States mails, postage prepaid, and enclosed 
in an envelope addressed to either of us at the City 
of Great Falls, County of Cascade [80] State of 
Montana.”’ 

Yours very truly, 
O. M. KNODE, 
Managing Operator. 


Q. Mr. Mackey, did the Mackey Wall Plaster 
Company to your knowledge receive a notice in writ- 
ing to the effect that the defendant had elected not 
to purchase the properties mentioned in the agree- 
ments referred to in the complaint ? 

By Mr. MACLEISH.—If the Court, please, I 
think I will have to object to that question. It calls 
for a statement from the witness in one of the issues 
in this case which is to be decided by the Court. I 
think the proper way to get at it is to state what was 
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(Testimony of A. D. Mackey.) 
received and what was sent, so that we may have the 
question not foreclosed by the witnesses’ answer. 

By the COURT.—Yes, probably. 

I received a letter from O. M. Knode dated April 
19th with regard to the exercise or failure of defend- 
ant to exercise the option of defendant. JI received 
that letter on the morning of April 22d. Witness 
identified original letter and same was introduced 
in evidence as plaintiff’s exhibit five and reads as 
follows: 


Plaintiff’s Exhibit 5—Letter, April 19, 1915, Knode 
. to Mackey. 
UNITED STATES GYPSUM CO. 
205 W. Monroe St. 
Chicago, April 19, 1916. [81] 
Mr. A. D, Mackey, 
1224 Chestnut Street, 
Minneapolis, Minn. 
Dear Sir: 

‘‘On May Sth our option to purchase your mill 
property at Great Falls expires. 

‘IT am writing you in advance of that date to in- 
form you that conditions in Montana at this time are 
such that it will be necessary for us to cancel our 
arrangement with you at the time of its expiration, 
which is July Sth. 

“We have had men looking for gypsum almost 
constantly since our last meeting, and so far our 
efforts have been fruitless. 

‘If you care to come down and talk the matter 
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over we will be glad to have you do so. 
‘Expect to give you formal notice on May 5th that 
we do not care to purchase your property.”’ 
Yours truly, 
(Sgd.) O. M. KNODE, 
Manager Operations. 

OMK/M. 

I went to Chicago on April 28th and had a con- 
versation with the officers of defendant with refer- 
ence to the matter mentioned in that letter. I 
talked with O. M. Knode in his private office. He is 
the only officer of the defendant I talked with on the 
subject. I talked with other officers on other mat- 
fers, 

J called at the general office of the Gypsum Com- 
pany a little before eleven o’clock A. M. and sent my 
name into Mr. [82] Kmnode and was promptly 
taken into his private office, shook hands, and he at 
once asked me a number of questions regarding the 
physical condition of mv wife. We went over that 
subject nicely and was done and then I said, ‘‘ Well, 
Mr. Knode, what are the conditions in Montana? I 
am entirely in the dark, I haven’t even received a 
letter from Mr. Cooper this year.’’ He immediately 
says, ‘‘Well, I can tell you how things are in every 
respect at present in Montana.’’ He says, ‘‘The 
Hanover folks are going ahead, they have got their 
foundation floor in and they have got thei mill ma- 
chinery contracted for, and, in a very short time, 
they will be on the market with their product, and 
they are coming on the market with a very much less 
mill price than we have at Great Falls, and,’’ he says, 
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‘We thought we could hand it to them pretty nicely 
a while ago; we got an option lease on adjoining 
property of theirs; we put our expert men to work 
drilling there endeavoring to find the same deposit 
they had, but we met with quite a surprise, for there 
was no deposit there, and, now,’’ he says, ‘‘We are 
on another hunt for a deposit east of Hanover a 
considerable distance, and we have reasons for be- 
heving that we will find a satisfactory deposit; if 
we should find one, why, we would be in very good 
condition to have the Hanover folks realize that we 
are still in Montana doing business, because we can 
ship our raw material into Great Falls, as we are 
now shipping it in, on the same basis as we are now 
shipping it in from Riceville, and then,’’ he said, 
‘‘The Hanover folks have started out wrong, they 
shouldn’t have built that mill there, they should have 
built the mill in Great Falls.’’ I said, ‘‘Well, I can- 
not agree with you.’’ ‘‘Yes,’’ he says, ‘‘there’s 
many reasons that make it an advantage in favor of 
Great Falls.’’ I says, ‘‘I certainly don’t agree with 
you on that.’’ [83] 

When we were done with that phase of it, I said, 
‘‘T had intended to bring over from the hotel a blue- 
print of the Riceville Mine that your Mr. Nold gave 
me last July; I neglected to, but I will bring it over 
when I come back after lunch.’’ He says, ‘‘That’s 
not necessary, we have office copies on file here’’ and 
he pushed a button and a page came and he told him 
what he wanted and in two minutes it was there, a 
blue-print copy of the and the moment I seen it I 
said, ‘‘Well now, I will not have to ask so many 
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questions, I guess, for I can understand this blue- 
print. Right from the start, it is a different blue- 
print from the one that [have. Iam not saying this 
as any reflection but simply a blue-print of a differ- 
ent period of time. A minute or two after that, 
into Mr. Knode’s office came Mr. Nold, the mining 
expert, engineer of the company, and he sat down 
and promptly Mr. Knode commenced asking him 
questions regarding his idea of the condition of the 
Riceville Mine, and he asked him a great many ques- 
tions and Mr. Nold gave careful thought to the ques- 
tions and answered them along, and I remember one 
of the questions was, ‘‘How long would the Riceville 
Mine be able to supply the requirements of the Great 
Falls Mill if no more work were done excepting re- 
moving the gypsum from the roof and the floor ?’’ and 
Mr. Nold figured a minute or two and he said, ‘‘ Why, 
there ought to be tonnage enough in the roof and the 
floor to run that mill for three or four years, but, of 
course,’ he says, ‘‘The refuse that is on the floor 
would have to be taken out of the mine on to the 
dump and that would cost some money, it would 
mean labor.’”’ 

The conversation took a very wide range. Mr. 
Knode told me of the efforts they had going on for 
years, that I didn’t know of, in different ways, 
searching for a satisfactory [84] deposit of gyp- 
sum close to a railroad that would be permitted to be 
put on without much expense, on the cars, and run 
in; he spoke of the Sun River and different places 
where he had been, many places he had been himself 
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and he had had his field men out and he said he had 
to be frank and say that up to date they had never 
found anything that had a commercial value, that 
was available to a railroad. 

We visited along, and I said to— directing my 
question to both of them— I said, ‘‘ Well, what about 
Albright? What about your agreement made with 
Mr. Cooper and I that if we would extend this lease 
a year that you would run a tunnel in on the Al- 
bright land at a cost of five to seven thousand dollars 
and work out our gypsum from the downhill pole?’ 
Immediately M1. Nold spoke up and he says, ‘‘ What 
would be the use? Albright has got no gypsum.”’ 
I said, ‘‘Is that so? Well, hasn’t he got as much 
gypsum as he had in July, 1915 and as he had up to 
a very few months ago’? And then Mr. Knode said, 
*“Well, I will tell you, Mr. Mackey,’ he said, ‘‘We 
have had quite a time with Mr. Albright. I wrote 
several times regarding the matter, I was asking Mr. 
Cooper to be a little more strenuous in his efforts to 
get a lease for us from Mr. Albright’’; he said ‘‘AI- 
bright started out with a price of twenty-five cents 
a ton royalty, which was prohibitive.’’ He says, 
‘‘Mr. Cooper, later on, was able to show that to him 
and at last,’’ he says, ‘‘why, Mr. Cooper, got a price 
of ten cents a ton royalty from him.”’ ‘Well,’ I 
said, ‘‘that was all right, that ten cents.’’ ‘‘Yes,”’ 
he says, ‘‘we had no objection to that price, but,’’ he 
said, ‘‘Albright wanted the minimum amount of 
royalty to amount to a thousand dollars a year and 
he wanted the royalty to apply for five years, 
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whether or not.’’ And I said, ‘‘ Well, that looks all 
right to me.’’ [85] 

The conversation did not eventually swing into 
anything concerning my property. We spoke about 
United States geologist’s bulletins. 

I asked Mr. Nold if he had ever seen the Govern- 
ment’s Fort Benton folio. He thought he had not. 
IT said, ‘‘it is worth looking at it; 1 have it with me 
at my hotel’’ and I said, ‘‘ How are you fixed up for 
Junch’’? and he says, ‘‘I am open.’’ I said ‘All 
right, if you have got a clear conscience and a good 
appetite, you lunch with me and I will show you the 
folio.’? He said he would be pleased to and he 
looked at his watch and he said ‘‘ Now, I will excuse 
myself now, because it is getting about a quarter to 
twelve and these things piled pretty high on my 
desk to-day, and,’’ he says, ‘‘I will see you in thirty 
minutes at your hotel.’’ I thanked him and he dis- 
appeared from the room, so Mr. Knode and I we 
talked along a few minutes and finally I glanced at 
my watch and I said ‘‘I guess I better be working 
over to the hotel, my guest might get there ahead 
of me.’’? And then Mr. Knode said ‘‘Well, Mr. 
‘Mackey,”’ he said, ‘‘On May dth, or May 4th, which- 
ever date it may be,’’ he says, ‘‘we will send you our 
formal notice that we do not care to purchase your 
property.’’ I said, ‘‘ Well, whatever you folks de- 
cide to do, you may send to me care of Mr. Ransom 
Cooper.’’ He turned his chair to the left, opened 
a drawer or something,—it might not have been to 
his desk, but he took out of it a good-sized memo- 
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randum pad and he commenced doing some writing ; 
as he finished his writing he said aloud ‘‘Care of 
Ransom Cooper,’’ put his pad where he got it, turned 
his chair around facing me and I said, ‘‘ Well, I was 
just thinking, Mr. Knode, that there must come times 
that the work that piles up on you and Mr. Nold 
must be something pretty fierce.’”’ ‘‘Well,’’ he says, 
‘it certainly does, Mr. Mackey, and right now is one 
of the high peaks.”” [86] ‘‘Already this year,’’ he 
says, ‘‘we have had three labor troubles and,”’ he says, 
‘‘In June, we are going to have a big one at Fort 
Dodge.’’ 

Nothing further was said in that conversation 
about my properties or the option or lease of them. 
I later kept my appointment with Mr. Nold. I told 
Mr. Knode I would see him after lunch. Mr. Nold 
and I had lunch together at the hotel. During our 
conversation at lunch, our conversation took a very 
wide range, we looked at this folio a few minutes in 
my room, then we went down to the cafe, and there 
Was an interesting place for both of us, we both had 
a good appetite, and we was there over an hour at 
the table, and as we ate and visited along, I said » 
to Mr. Nold, ‘‘I wonder what Mr. Knode is figuring 
on; I haven’t got him lined up right; I wonder what 
is in his mind.’’ ‘‘Well,’’ he says, ‘‘I don’t know 
but I would guess that the company would like to 
continue the lease for a year, or two years, or three 
years, Just as it is now, and hoping that in the mean- 
time they can find a bed that can be very advantage- 
ously sent into Great Falls on the trains and used.’’ 
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He asked me what the property cost me when it was 
built. I told him the amount. He figured a few 
minutes and he says, ‘‘ Well, now, it may be a sur- 
prise to you to know what wonderful conditions are 
now’’; he says, ‘‘I believe, Mr. Mackey, it will cost 
twenty-five thousand dollars more to produce that 
property to-day than when you built it.”’” I said, 
“‘Ves, I know that things are about as high as a man 
can look.”’ 

Nothing further was said about what the Gypsum 
Company proposed to do with my property and noth- 
ing was said about the company exercising the option 
or lease of my property. After lunch I went back 
to the office of the defendant and met Mr. Sam Ful- 
ton, vice-president of the company. [87] Noth- 
ing was said to him about the exercise by the defend- 
ant of the option to purchase or the leasing of my 
property. [also had a conversation with Mr. Meser- 
vey, the secretary of the company, but nothing was 
said to him about the lease or option on my prop- 
erty. J had another conversation with Mr. Knode 
that afternoon. As soon as I was done with Fulton 
and Meservey, I went up to the office of Mr. Nold 
and he took me into Mr. Knode’s office. Mr. Knode 
came in shortly thereafter and said: ‘‘Well, Mr. 
Mackey, what is on your mind this afternoon?’’ And 
I said, ‘‘ Well, Mr. Knode, practically speaking, my 
mind is a blank,’’ I said, ‘‘I told you this morning 
what my wife’s condition had temporarily done to 
me,’’ and I said, ‘‘ What is on your mind, Mr. Knode? 
He thought a minute and he said, ‘‘ Well, Mr. Mackey, 
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if my ideas should meet with approbation by the 
company”’ he said, ‘‘this is what I would favor,’’ he 
says, ‘‘I would favor continuing the lease as it now 
is, we paying our rent monthly in advance and we 
giving your company a ninety days’ notice in case 
there should come a time that we wished to cancel 
the lease.’’ And I said, ‘‘Well, Mr. Knode, what- 
ever you folks have to say,’’ I said, ‘‘put it in writ- 
ing and send it to me care of Mr. Ransom Cooper.”’ 
He said, ‘‘All right, are you going to Great Falls 
soon?’’ I said, ‘‘Very promptly going to spend 
three or four months out there in that state with my 
wife.’’ ‘Well, now,’’ he said, ‘‘will you give us a 
prompt answer’’? I said, ‘‘ Yes, certainly, will talk 
it over with Mr. Cooper when I get out there.’’ He 
said, ‘You know our pebble contracts that we have 
with Portland Cement Companies, we have to make 
those contracts ahead and we have to know what we 
are going to be able to do and say to them.”’ I said, 
‘*Yes, there will be no delay in our answering you.”’ 
And so that was about all, and I looked at his desk 
and I said, ‘‘ Well, I think of nothing more, Mr. 
Knode, and if you don’t, 1 will give you a heart 
handshake [88] and I will get away and let you 
go at this rubbish here; and he said, ‘‘ Well, some- 
thing has got to be done with it,’’ he says, ‘‘it is 
getting fierce.’’ And so I shook hands with him and 
stepped out of his office; out of the main office I 
turned to the left and went to Mr. Nold’s desk and 
I said, ‘‘ Well, Mr. Nold, I will give you a hearty 
handshake and I will start back to Minneapolis this 
evening.’’ And he at once said, ‘‘ Well, what did you 
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and Mr. Knode do?’’ I said, ‘‘We didn’t do any- 
thing,’’ I said, ‘‘Mr. Knode is going to write us, Mr. 
Cooper, and,’’ I said, ‘‘we are going to look over 
what he says and,’’ I said, ‘‘he wanted to know if I 
could assure him of a prompt answer and I told him 
we could.’’ He said, ‘‘When are you going to Great 
Falls?’’ I said, ‘‘In a very few days; I am going 
to take my wife to Riceville and out to Neihart and 
spend several months.’’ I said, ‘‘ When are you go- 
ing out to Montana, Mr. Nold’’? He threw up his 
hands and he says, ‘‘I can’t answer such questions 
as that; I never know.’’ He says, ‘‘A wire comes 
and I go east or I go south,— or I go.”’ He says, 
‘*I never make plans as to when I am to be any- 
where.”’ 

I did not have any further conversation with Mr. 
Nold before I left the building. After I got to the 
hotel I rang up Mr. Knode by phone and said: ‘‘ Mr. 
Knode, I forgot to ask you for the customary letter 
of permit to look at the mill and the mine,’’ He 
always gave me a letter saying that myself and my 
wife had the privilege of looking at the property. 
And he said, ‘‘Certainly, Mr. Mackey, and,’’ he says, 
‘TI will include Mr. Cooper’s name in the permit.”’ 
And I said, ‘‘I thank you.’’ He says, ‘‘I will mail 
it to you to Minneapolis’’; and I thanked him and 
hung up the phone. 

Since that time and conversation I have had no 
talk with Mr. Knode about exercising the lease and 
option upon my [89] property. I did not re- 
ceive any notice from the defendant in my capacity 
as president of plaintiff or personally that the de- 
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fendant did not wish to exercise its option on the 
property between the time I was in Chicago and 
May 5th. Shortly after May 5th I caused to be 
executed a deed to the property described in the 
several agreements and an assignment of the shares 
of the capital stock of The Mackey Wall Plaster 
Company to the defendant. 

Plaintiff then offered in evidence as its exhibits 
six and seven the deed and assignment referred to. 
Defendant objected to the introduction of Plain- 
tiff’s Exhibit Seven, the assignments, upon the 
ground that the same were immaterial. The defend- 
ant by its solicitor MacLeish stated that it did not 
deny that the deeds were sent to the defendant and 
by the defendant returned to the plaintiff and did 
not deny that the assignment and shares of stock of 
plaintiff company were sent to the defendant and by 
the defendant returned to plaintiff, the defendant 
declining to accept the deeds and assignments for 
the reason that defendant had not purchased the 
property. Witness identified Plaintiff’s Exhibit 
Eight and same was introduced in evidence and reads 
as follows: 


Plaintiff’s Exhibit 8—Letter, July 5, 1916, Mackey 
Wall Plaster Co. to U.S. Gypsum Co. 
July 5, 1916. 
United States Gypsum Co., 
205 West Monroe Street, 
Chicago, Ll. 

Gentlemen :— 

‘*Since you have elected to purchase the property 
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of the Mackey Wall Plaster Company mentioned and 
described in a certain agreement between yourself 
and the undersigned dated June 15, 1909, in accord- 
ance with the [90] terms and conditions of said 
agreement and of the agreements between yourself 
and the undersigned dated July 1, 1910, and July 6, 
1915, respectively, we beg to hand you herewith a 
Deed of Conveyance executed and acknowledged by 
the Mackey Wall Plaster Company, conveying to you 
all of the property, real and personal, described in 
and referred to in the said agreement dated June 15, 
1909. In accordance with the terms and conditions 
and provisions of said several agreements, we also 
beg to hand you an instrument in writing dated July 
5, 1916, executed and acknowledged by A. D. Mackey 
and Myra Post Mackey granting and assigning to 
you all of the issued shares of stock of the Mackey 
Wall Plaster Company together with the certificates 
representing such shares, thereby assigning to you 
all of the issued and outstanding shares of the capital 
stock of the said Mackey Wall Plaster Company.’’ 
‘Upon receipt of these instruments and at your 
early convenience, we will thank you, after deducting 
the amount of the indebtedness of the Mackey Wall 
Plaster Company to you upon its note held by you 
from the $15,000 cash payment due upon the purchase 
price, to send us the balance of the cash and your 
seven (7) notes of $5,000 each, bearing date on which 
said cash payment is made, payable to the under- 
signed, one in three months and the others respec- 
tively in six, nine, twelve, fifteen, eighteen and 
twenty-one months after the date thereof with inter- 
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est thereon at the rate of five per cent per annum 
from the date thereof until paid.”’ 

‘In the event that you decide to retain the shares 
of stock by the instrument second above mentioned 
assigned to you, kindly make the notes payable to 
the undersigned [91] A. D. Mackey and Myra 
Post Mackey. But if you decide not to retain the 
shares of stock, then said notes should be made pay- 
able to the Mackey Wall Plaster Company.’’ 

‘‘In respect to the subject matter of your letter of 
June 29, 1916, we beg to say that in view of your elec- 
tion to purchase the property of the Mackey Wall 
Plaster Company at Great Falls and Riceville, as 
we construe your acts the Mackey Wall Plaster Com- 
pany has nothing to receive or take from you except 
the purchase price of said property.”’ 

Enc. Very truly yours, 

(Sed.) THE MACKEY WALL PLASTER 
CO., 
By A.D. MACKEY, 
President. 

Plaintiff’s Exhibit Nine, Ten, Eleven and Twelve 
were introduced in evidence for the purpose of show- 
ing the title in plaintiff to the property described in 
its amended complaint and the agreements therein 
referred to. 


Cross-examination by Ri. A. E. MACLEISH. 

At the time these leases were made my wife and I 
were the owners of all the shares of the Mackey Wall 
Plaster Company except two; one share was owned 
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by Mr. Cooper and one by his stenographer. I think 
there were five hundyed and fifteen shares issued. I 
owned one hundred and ninety-eight and my wife 
three hundred and fifteen. I was president of the 
company during all the times negotiations were car- 
ried on with the defendant and the manager of its 
affairs. The plaintiff was not a going concern after 
it made the lease to the defendant. I have known 
Mr. Knode nine or ten years. The first business 
transactions between the plaintiff and defendant 
were had between me and Mr. Avery, the president 
of the defendant, and later the business transactions 
were had with Mr. Knode. [92] At the time the 
last extension of the lease and agreement was made 
on July 6, 1915, there was no discussion between me 
and Mr. Knode as to whether or not there were work- 
able gypsum deposits in the Riceville properties. 
There was a discussion as to obtaining gypsum from 
properties other than those owned by the plaintiff. 
We had some discussion concerning the want of 
workable gypsum, the high mining cost and that the 
deposit could not be taken out economically. At the 
time the last extension was made there was an entire 
day put in here in Great Falls and the proposition 
was discussed between us to the effect that if the 
lease would be extended for a year or more the de- 
fendant would lease the Albright property and would 
run a tunnel in that would cost from five to seven 
thousand dollars. This was to be in the nature of 
prospect work on the property of the plaintiff and 
the Albright property and was to be done by the de- 
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fendant to find if the deposit could be economically 
worked. They (referring to Mr. Knode and Mr. 
Nold) said it could be done or they would not squan- 
der from five to seven thousand dollars going into 
it blind. They said at this time that the property 
could be economically worked. The extension was 
not made for the purpose of giving the defendant 
an opportunity to investigate and prospect the prop- 
erty. There was nothing put into the extension 
agreement about running this tunnel. We talked 
that over in the presence of Mr. Cooper. I said to 
Mr. Knode and Mr. Nold before the extension agree- 
ment was executed that if they would say all those 
things they said to me before Mr. Cooper that we 
would try to do something for them. We talked fur- 
ther that night and the extension agreement was 
drawn up the next morning. I corresponded with 
the defendant after July 1915 relative to prospect 
work on the property. Severalletters [93] passed 
between me and the defendant after July, 1915, and 
before I went to Chicago the last time. Mr. Knode 
wrote me as late as December, 1915, that he was after 
Mr. Cooper to get the Albright land signed up. 
These letters were in connection with the prospect 
work that was being done by the defendant on the 
property. I do not recall receiving a letter from 
Mr. Knode or Mr. Nold in which it was stated that 
‘“conditions at the Riceville mine are about as ex- 
plained to you last summer.’’ I did not talk with 
Mv. Nold after the month of July, 1915, During the 
month of July at the time the last extension agree- 
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ment was made I talked with Mr. Nold about the 
conditions at the Riceville mine. I did not see Mr. 
Nold in December, 1915. I received a letter from 
Mr. Knode dated December 5, 1915, in which he 
stated that ‘‘conditions at the Riceville mine are 
about as explained to you last summer.’’ The condi- 
tions at the Riceville mine which were explained to 
me in July, 1915, were expensive mining, dip was 
going to the north, every ton had to be hauled uphill 
and one entrance had a block and tackle. I told 
them in July that when they paid me a little nominal 
consideration I would disclose to them knowledge 
that I had paid for a long time ago. After they 
signed up with me I disclosed that knowledge. Prior 
to July, 1915, they did not know what I had in mind. 
I did not know what they had in mind in the letter 
stating that the prospect work had not been very 
encouraging up to that time. The extension agree- 
ment dated July 6, 1915, was not made until July 
14,1915, I21emember very well concerning the mak- 
ing of that agreement. Mr. Knode had no legal au- 
thority to sign up with me so he took the bunch of 
papers into Chicago for the president and secretary 
to sign. Mr. Cooper and I had already signed. I 
was living at the hotel Maryland, [94] Minne- 
apolis, Minnesota, when I received the letter hereto- 
fore identified by me dated April 19, 1916. For sev- 
eral months I had been receiving communications 
from the defendant there. Upon receipt of this let- 
ter on April 22d, 1916, I answered promptly saying 
that I would go to Chicago. I received a letter from 
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the defendant dated April 24, 1916. Witness here 
identified the letter of April 24, 1916. I went to 
Chicago in reply to that letter and arrived on Friday, 
April 28th. I met there Mr. Nold and Mr. Knode. 
I met Mr. Nold first and then went into Mr. Knode’s 
Office. Shortly thereafter Mr. Nold came into Mr. 
Knode’s office. The supplemental lease dated Julv 6, 
1915, provides that ‘‘ The lessee agrees that if it shall 
determine that it will not avail itself of the option in 
said several agreements contained to purchase the 
property, it will at least sixty days prior to the first 
day of July, 1916, give notice to the lessor.’’ I wrote 
a letter dated May 12, 1916, addressed to the defend- 
ant in which I stated that no notice had béen given 
to me and assumed that the defendant was ready to 
take conveyance of the property. When I wrote 
that letter I did not have knowledge of the fact that 
the defendant had determined not to purchase the 
property. 

@. How could you assume, Mr. Mackey, in the let- 
ter of May 12th, 1916, or make the statement that the 
United States Gypsum Company had failed to give 
the notice, unless you knew that it had determined 
not to purchase? 

A. Well, their not giving the notice was the re- 
verse; if they did not give the notice, then they 
elected to purchase. 

Q. Oh, that is the way you look at the agreement ? 

A. Yes, had to be that way. [95] 

When I was in Mr. Knode’s office in Chicago, he 
told me that the defendant would not purchase my 
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property and further stated that he would send me 
a formal notice on May 4th or 5th. Mr. Knode said 
to me about four minutes before I left his office at 
noon and he said it in this way exactly, identically ; 
he said, ‘‘Mr. Mackey, on May 5dth’’—hesitated— 
‘on May 4th, which ever the date may be, we will 
send you our formal notice that we do not desire to 
purchase your property.’’ I answered, I said, 
‘*Well, whatever your company decides to do, you 
may send to me care of Mr. Ransom Cooper.’’ He 
turned his office chair to the left and got out a good- 
sized memorandum pad, commenced writing on it, 
and as he finished his writing, he said aloud, ‘‘Care 
of Mr. Ransom Cooper,’’ put his pad back and ° 
turned: his chair back facing me. That was the only 
time that Mr. Knode said that they would not pur- 
chase the property. 

Mr. Nold was not present when this conversation 
took place. He had been out of the office about ten 
minutes. During the time I was in Chicago, Mr. 
Knode made no other reference to the notice to be 
given to me. There was no conversation between 
Mr. Knode and me when Mr. Nold was present 
concerning the fact that the defendant would not 
take this property. During lunch I did not say any- 
thing to Mr. Nold about the memorandum made by 
Mr. Knode. I could have said it with propriety, be- 
cause I was groping around and wondering what 
Mr. Knode had up his sleeve, and I let it come out 
to the surface, I said to Mr. Nold, ‘‘I wonder what 
Mr. Knode is figuring on, I wonder what he is work- 
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ing at.”’ He said, ‘‘I don’t know, but it would be 
my guess that they would like to continue the lease 
I believe one year or two years or three years.’’ So, 
as far as Mr. Nold is concerned, when I left him that 
afternoon, he had never heard from me that Mr. 
Knode had said that he was [96] going to mail 
the formal notice. 

At that time I did not know that any notice which 
the defendant was required to send me must be sent 
sixty days prior to July 1, 1916. I knew there was 
a sixty days’ notice provided for on the agreement 
but did not read the agreement carefully at the time 
it was signed because it was signed ina hurry. Mr. 
Knode was in a rush to get away. I always knew 
that a sixty days’ notice was provided for but did 
not find out that this notice was to be given sixty days 
prior to July 1, 1916, until Mr. Cooper was reading 
the lease to me in his office in May. I cannot state 
the exact time in May when Mr. Cooper read to me 
the lease but it was a day or two after my arrival 
in Montana, which was in the early part of May, 
might have been the 3d, 4th or 5th of May. When 
I learned the facts concerning the sixty days’ notice 
I did not communicate with Mr. Knode. The first 
communication I had with him after my visit to 
Chicago was one dated May 12, 1916. When I came 
to Great Falls and Mr. Cooper was reading to me 
the lease I first learned that sixty days’ notice must 
be given prior to July 1, 1916. I had knowledge of 
the fact that Mr. Knode had said to me in Chicago 
that he would send: a notice that the defendant: would 
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not take the property on May 4th, or 5th, 1916. I 
waited until May 12th, 1916, and then wrote the let- 
ter in which I stated that ‘‘you failed to give me 
notice. ”’ 

Q. So that, as I take it, the first time that you 
learned of the alleged failure to give this notice, was 
when you came to Great Falls and consulted with 
Mr. Cooper. 

A. Yes, sir; I called on him each day and asked 
him if he had any Gypsum mail from Chicago and 
he said, ‘‘No’’; then he said, ‘‘Well, I guess I have 
got an explanation for it, Mr. Mackey,’ he said, 
‘‘Important papers of corporation now are very 
often registered.”’ [97] 

I recall having received the letter from the defend- 
ant dated April 19, 1916, in which Mr. Knode stated 
that the defendant would have to terminate its rela- 
tions with me at the end of the lease. I had that 
letter in mind when I wrote the defendant that it 
had not given me any notice. When I was in 
Chicago I talked with Mr. Knode and Mr. Nold con- 
cerning the making of a new lease. When I went 
back after dinner, after lunch, and Mr. Knode asked 
me what was on my mind, and I handed it back by 
asking what was on his mind, and he said, ‘‘ Well, if 
it met with his company’s approbation, he would 
favor a continuing of the lease, their taking their 
rent monthly in advance, they to give ninety days’ 
notice in case they wished to surrender the prop- 
erty.’’ In response to this statement of Mr. Knode 
I said, ‘‘ Well, you put in writing what you folks have 
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in mind and send it to Mr. Cooper.’’ That is one of 
the writings which I wanted Mr. Knode to send to 
Great Falls. I also expected his formal notice that 
he was going to prepare on May 4th or 5th, that was 
item one that was to come to Mr. Cooper; that is the 
one he made the memorandum about, that was be- 
fore lunch. After lunch, was this other matter of 
his proposal that he would like to continue the lease ; 
IT said, ‘‘Put in writing whatever you folks have in 
your mind and send it to Mr. Cooper,’’ and he wanted 
to know if I would answer promptly, told him we 
would; told me the importance of having all the 
time possible because of the pebble contracts with 
Portland Companies. 

I intended to go back to Minneapolis from Chi- 
cago, left Chicago that evening, April 28th. I re- 
ceived the letter from the defendant introducing me 
to their superintendent in Minneapolis. It got to 
Minneapolis the day I arrived there. [98] I ar- 
rived in Minneapolis for breakfast and the letter 
arrived that afternoon. I told Mr. Knode I was 
going to Great Falls promptly. I did not ask Mr. 
Knode to send the letter introducing me to Minne- 
apolis. I was surprised when I received ‘it in 
Minneapolis. I thought it would come to Great Falls. 
Letters addressed to me at Minneapolis, 1224 Chest- 
nut Street, were usually delayed in reaching me. I 
have no recollection of telling Mr. Knode to send 
the letter introducing me to the superintendent, to 
the Maryland Hotel, Minneapolis. JI will not state 
that I did not so direct Mr. Knode. Witness was 
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shown and identified a letter addressed to him dated 
April 29, 1916, and a copy of a letter addressed to 
G. W. Marquardt, superintendent, and witness stated 
that he received these two letters in Minneapolis, or 
copies of them. Mr. Knode mailed them to me the 
day after I was in his office. Mr. Knode did not call 
a stenographer into his office during the time I was 
there. The only additional person in the office was 
a young man I have referred to as a page who an- 
swered the push button and got instructions to bring 
in a blue-print. He then disappeared and that was 
the only time he was there. The letter addressed to 
G. W. Marquardt, superintendent, was not dictated 
to a stenographer by Mz. Knode in my presence. It 
is not a fact that at the same time another letter was 
dictated to the superintendent and sent to Great 
Falls by Mr. Knode while I was in his office. Unless 
the page was a stenographer, there was no stenog- 
rapher present in Mr. Knode’s office while I was 
there. After I left Mr. Knode’s office I telephoned 
him from the hotel that I had forgotten to ask for 
my usual letter. It was in this phone conversation 
with him that I asked for those letters. I wanted 
the letters so that I could look over the properties. 
There was no discussion concerning my examination 
[99] of the property for the purpose of making a 
new lease. I have always asked for those letters. 
There was no discussion with Mr. Knode concerning 
my examination of the properties in reference to the 
making of a new lease. Nothing was said about that 
at all. I left the Gypsum Companvy’s offices about 
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3:15, I think. Yes, I talked with Mr. Knode over 
the phone after I left his office. I did not suggest 
that the permit be given to me, Mrs. Mackey and Mr. 
Cooper. I did not mention Mr. Cooper and never 
did. His name had never before been in a letter to 
the superintendent. Mr. Knode merely said, ‘‘I will 
give you the letter of introduction and also give it to 
Mr. Cooper,’’ and I thanked him for his courtesy. 
When I shook hands with Mr. Nold and said good- 
bye I told him that Mr. Knode and I did not do any- 
thing and that Mr. Knode was going to take the 
matter up with his company and whatever the com- 
pany decided to do it would notify me of in Great 
Falls. That is what I meant by saying that Mr. 
Knode was going to write to Mr. Cooper. This con- 
versation with Mr. Nold occurred just as J was leav- 
ing the building about 3:15. Mr. Knode said that 
they would send me a notice that they would not 
purchase my property. He said to me, just before 
I left for lunch, ‘‘Mr. Mackey, on May 5dth,’”’ and 
then he hesitated, ‘‘on May 4th, whichever the date 
is,’’ he says, ‘‘we will send you our formal notice that 
we do not desire to purchase your property.’’ And 
I said, ‘‘ Well, whatever you folks decide to do,”’ I 
said, ‘‘you may send to me care of Mr. Ransom 
Cooper,’’ and then he turned around and made his 
memorandum. 

When we were discussing the making of a new 
lease I had no means of knowing what they had in 
mind. JI wasinthe dark. They had a right to send 
that notice and they hada right not to. It was nota 
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fact that when I left the office of the [100] Gypsum 
Company I was aware that the defendant had de- 
cided not to buy my property, if that had been their 
position. I know just a little about business and 
know that the thing then for them to have done was 
to have written out that formal notice and handed 
it to me and taken a receipt for it at the time. I 
went to Chicago in response to the suggestion of the 
defendant because I wished to talk the matter over. 
I wanted to find out what the conditions were in Mon- 
tana referred to in that letter suggesting that I come 
to Chicago, I mean the conditions of the mine in 
Montana. I wanted to hear what they had to say. 
I don’t think the defendant had decided not to buy 
the property at that time. I thought there was a 
string tied to the lay-out. I did not go to Chicago 
for the purpose of finding out why the defendant had 
decided not to buy my property. They had not said 
they were not going to. There is a letter right there 
which you have read which down at the bottom says, 
‘‘we expect to do so and so.’’ I smiled when I got 
that letter and said to myself, ‘‘Well, that is pretty 
smooth.’’ I meant by being pretty smooth, that they 
had not said anything and they were left in a posi- 
tion to do or not do, as they might later on deter- 
mine. Mr. Cooper did not tell me this. I got that 
out of this old gray stuff in my head. 

Q. Now, will you please tell me what you went to 
Chicago for. 

A. Well, I guess curiosity; we all have curiosity ; 
it wasn’t very expensive, I am pretty economical,— 
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it wasn’t a very expensive trip—and to hear what 
they had to say. 

My wife was sick at the time and I delayed going 
on account of her illness. I decided to go simply for 
curiosity—perhaps information is the better defini- 
tion of it. I had not thought what information 
I would get from going to Chicago. [101] I 
wanted to hear them talk and I wanted to ask some 
questions. I wanted to ask how it come that they 
were hotfooted up to a certain day to get the Albright 
lease and presto change in a day, why there was 
nothing doing. There was some other things I 
wanted to know which I don’t think of now. 

I received a letter at Great Falls from the defend- 
ant dated May 11, 1916. It stated, ‘‘that we are 
willing, however, to enter into an extension of these 
contracts whereby all of the provisions thereof are 
extended for an indefinite term, or, if you prefer, 
the contracts can be extended for the term of one 
year, subject to cancellation upon sixty days’ writ- 
ten notice given by us to you of our intention to 
terminate the same, rental payable monthly in ad- 
vance, instead of yearly as heretofore.’? We have 
got that letter in our files. 

Q. That language which I have read to you con- 
tains in substance, does it not, the proposition for a 
new lease which you and Mr. Knode discussed in 
Chicago ? 

A. That is a proposition of some kind; I never 
read it but once; it came here and they did not know 
what to do with it, so it went over to his office here 
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across the river and the superintendent was cour- 
teous enough to find out where J was and send the 
letter to me. 

Q. Doesn’t it, Mr. Mackey, contain in substance 
the proposition that you asked Mr. Knode to write 
to you in Great Falls? 

A. Oh, I have no idea what they were going to 
write. 

Mr. Knode stated to me in Chicago that if the 
company would acquiesce in his idea, he would favor 
continuing the lease subject to cancellation on ninety 
days’ notice. I said to him, ‘‘ Whatever your com- 
pany decides to do in the matter put in writing and 
send it out.’’ I received the letter and [102] it 
speaks for itself. I did not examine the mill prop- 
erty or the Riceville property when I arrived in 
Great Falls. Those letters of introduction were for 
the purpose of permitting me to examine the prop- 
erties. My main purpose in coming out here was not 
to examine the properties.” I wanted to see if the 
trip would not do my wife some physical good and 
it did her a whole lot of good. It is not a fact that 
I wanted to examine the property in connection with 
the new negotiations for a lease that had arisen be- 
tween Mr. Knode and me in Chicago. It is not true 
that I intended to use the letters for that purpose 
when I came to Great Falls. I always asked for 
such letters on coming out here. It had gotten to be 
a habit with me. It is not true that I decided not 
to use the letters after I talked with Mr. Cooper. I 
don’t think I told him of that letter for some time. 
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I phoned over to the Gypsum Company’s office and 
told them I had a letter of introduction but was not 
physically able to present it. I talked with the 
young man in the office. I did not get the superin- 
tendent. I was not very well after my arrival in 
Great Falls. Mr. Knode said something to me about 
the Hanover people going ahead. That discussion 
came up concerning what position they would be in 
as a competitor and I recall now that just as I was 
leaving his office in the afternoon, he spoke, ‘‘Are 
you going to Great Falls promptly?” and I said, 
‘*Yes.’? He says, ‘‘Here is a thought,—go Mil- 
waukee from Minneapolis and,’’ he said, ‘‘you can 
stop over at Lewistown and it is only a few miles 
out, go out and see the Hanover, what they are do- 
ing.’”’ I said, ‘‘I am not interested in what they are 
doing.’’ Perhaps this conversation came up con- 
cerning the Hanover mill in connection with the un- 
willingness of the defendant to buy my property. It 
might have been so stated in words during [103] 
this conversation. 

The Riceville mine is located near Riceville, Mon- 
tana, that is about a mile anda half away. The 
properties that were leased to the defendant con- 
sisted of rights to mine gypsum. The entire of the 
gypsum was in fee simple absolutely. The gypsum 
beds underlie some of the property. One piece of 
the property represents the right of way for a wagon 
road, but there is no gypsum under that. Another 
piece represents a ninety-nine year lease, but it does 
not amount to anything. JI don’t recall any quarter 
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section of land under a ninety-nine year lease. The 
mill property is located at Great Falls. It is a gyp- 
sum mill, the foundations of which are of stone and 
conerete. It has all the mill machinery inside. It 
is located upon property leased from the Great 
Northern Railway Company. That mill is an im- 
portant part in operating the properties of the com- 
pany. It is operated as a gypsum mill. 

(Witness excused. ) 

(Plaintiff rests.) 


DEFENDANT’S CASE. 
Testimony of O. M. Knode, for Defendant. 


O. M. KNODE, a witness sworn on behalf of de- 
fendant, testified as follows: 


Direct Examination by Mr. MACLEISH. 

My name is O. M. Knode. I reside at Chicago, 
Ilinois. I am one of the vice-presidents of the 
United States Gypsum Company and manager of its 
operations. I have been actively engaged as man- 
ager of operations of defendant about ten years and 
during that time I have had negotiations with the 
Mackey Wall Plaster Company. [104] 

I made the original investigation of the Mackey 
property with Mr. Mackey in March, 1909, and the 
lease was then made later by Mr. Avery, and, at the 
end of the first year, it was renewed by Mr. Avery 
and myself, and since that time I have handled the 
matter entirely for the company with Mr. Mackey. 

The property of the plaintiff consisted of first, 
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what is known as a two-kettle gypsum calcining mill 
located on lands owned by the Great Northern Rail- 
road across the Missouri River; it is a frame build- 
ing on concrete, stone and brick foundation; one and 
two-story building, contains the usual plaster mill 
machinery for manufacturing plaster or parts. 

That is the point where the rock is ground and ac- 
tually manufactured into finished products. 

The mining property consists of, I think it is, 240 
acres of mineral land, that is to say, the mineral 
rights were in the Mackey Wall Plaster Company. 
The mine itself consisted of an open cut or tunnel, 
in fact there were three tunnels, the first two failed, 
the gypsum gave out as the workings were carried 
under the mountain. There was also a right of way 
connecting the mine with the Great Northern Rail- 
road track. 

It was supposed to be a wagon road, but it was laid 
out on quarter section lines, or section lines, and 
which carried it down through valley gullies which 
were so rough that it would be impossible for them 
to be used for that purpose; it also included the right 
to the 160 acres which Mr. MacLeish mentioned. I 
refer to the 160 acres about which you have Just 
asked Mir. Mackey. That is held under a 99-year 
lease. [105] 

That was located north of the other properties 
about a mile on Belt Creek. This lease carried the 
privilege to the Mackey Company to erect a mill, and 
to use it for all other purposes excepting agricul- 
tural. 
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The mill and the mill site are a substantial part 
of the properties. I refer to the mill and mill site 
at Great Falls on the leased property. They were 
the physical part that was most valuable, for with- 
out the mineral, were virtually valueless. 

Mr. Nold and I negotiated the last extension on 
July 6, 1915. These negotiations were had at the 
Rainbow Hotel in Great Falls where we met Mr. 
Mackey at the time. We gave Mr. Mackey a com- 
plete and detailed report of the exact physical con- 
dition of the entire property. In substance, the 
physical conditions were, the factory itself was in 
good condition; the mine was in such condition that 
we were fearful that we could not find enough rock 
to operate the property through another year, or, 
at most, longer than a year. The various tunnels 
and workings had encountered a fault, in fact, the 
fault had been encountered about two years prior to 
that time. A fault is a condition in a mine where 
some foreign matter has been thrust into the deposit, 
eliminating or removing or destroying the mineral, 
in this instance gypsum. 

The deposit where it was opened is nearly fifteen 
feet thick. At the working faces, as they existed in 
July, 1915, the face averages from four to five feet 
and in many places was as low as three feet, and some 
places had pinched out entirely. The seam was 
pitching towards the working faces and away from 
the opening, and in many places, the grade was so 
great that it was impossible to haul the rock out with 
any means at hand or to put in equipment to take it 
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out at a reasonable cost. The entire situation was 
explained [106] to Mr. Mackey by Mr. Nold and 
me, as we had visited the mine the day before we 
met Mr. Mackey. Mr. Nold is the general superin- 
tendent of the company and also the chief engineer 
of mines. 

At that time there was a discussion concerning the 
prospecting for gypsum in that locality and we told 
Mr. Mackey that if he cared to renew the lease for 
another year, that we would prospect further in the 
Riceville Mine in an effort to get through the fault, 
and also that we would look into the Albright gyp- 
sum and endeavor to get a tunnel through from Al- 
bright to the Mackey property and do everything in 
our power to make the Mackey mine a workable 
property. Following this conversation the exten- 
sion agreement was signed up. The defendant dur- 
ing the period of that extension did prospecting 
work. We drove the tunnels forward in the best 
places in the fault, in fact, in all of the places that 
were then open, in an endeavor to get through, but 
found that they pinched out entirely, or became so 
thin that it was impossible to work them without a 
very high cost. We took up through Mr. Cooper the 
question of securing a lease from Mr. Albright. He 
brought about a tentative arrangement that was 
satisfactory to us, but our workings in the Mackey 
property towards the Albright property gave out, as 
had the rest of them, and it developed that it was im- 
possible to drive a tunnel through to join the Mackey 
property. Further investigation of the Albright 
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gypsum showed that it was merely a fringe on the 
side of a hill and that the quantity was negligable. 
These facts were made known to Mr. Mackey in Chi- 
cago, April 28th, 1916. 

I am the person who wrote the letter to Mr. 
Mackey of April 19,1916. Following that I received 
a reply from him dated April 22, 1916; I replied to 
that letter by a letter addressed to Mr. Mackey dated 
April 24, 1916. Letter of [107] April 22, 1916, 
and copy of letter dated April 24, 1916, referred to 
by witness were identified by him and introduced in 
evidence as Defendant’s Exhibits ‘‘A’’ and ‘‘B,”’ 
which were read to the court and are as follows: 


Defendant’s Exhibit ‘‘A’’—Letter, April 22, 1916, 
Mackey to Knode. 
Minneapolis, Minn., Apr. 22d, 1916. 
My dear Mr. Knode, 

“Your letter was mailed to ‘1224 Chestnut Ave.’ 
- and so was delayed in reaching me. 

‘‘My wife has recently lost her only sister—and at 
present she herself is not at all well—and I feel that 
I should not leave her just now, but if you are to be 
in your office next week Thursday, the 27th, I will 
see you then if wife is no worse.”’ 

Very truly yours, 
(Sgd.) A. D. MACKEY. 

Please wire me. 
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Defendant’s Exhibit ‘‘B’’—Letter, April 24, 1916, 
U.S. Gypsum Co. to Mackey. 
April 24, 1916. 
Mr. A. D. Mackey, 
Maryland Hotel, 
Minneapolis, Minn. 
Dear Sir: 

‘Your letter of the 22d at hand. 

‘*We would prefer to have you come in, so as to be 
here on Friday, if you can arrange it. 

‘Mr. Nold will be out of town until Friday morn- 
ing and I should like to have him here to talk to 
you regarding the condition of the Riceville Mine.”’ 

Yours very truly, 


(Sgd.) UNITED STATES GYPSUM CO. 
By O. M. KNODE, 
Manager of Operations. 

OMK.S. [108] 

Following the letter of April 24, 1916, Mr. Mackey 
came to Chicago. He arrived on Friday, April 28th. 
Mr. Mackey came to the office about 9:30, sent in 
his name, and IJ told the office boy to bring him in, 
and, at the same time, asked Mr. Nold to come in. 
Mr. Mackey arrived first and I shook hands with him 
and asked him how he was. While I was doing that, 
Mr. Nold came in and he spoke to Mr. Nold and they 
both took chairs and sat down. [ said, ‘‘Mr. Mackey, 
I have asked you to come down here to explain to you 
why we have decided not to take your property, not 
to exercise our option. We have been prospecting 
industriously since I saw you last; we have had Mr. 
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Shoemaker, our mine superintendent, working on the 
Albright property in the Riceville Mine, and he has 
done everything possible to locate gypsum at Rice- 
ville, if it is there, and he has failed utterly, and we 
are convinced that it is not there. We have looked 
over the other available deposits in Montana and 
there isn’t one that offers a source of supply for your 
mill, and we have, therefore, concluded to turn your 
mill back to you when the contract expires. In reply 
to that Ma. Mackey said, ‘‘ Well, what is the matter 
with the Albright property?’’ ‘‘There is gypsum 
there showing the outcropping.’’ I said, ‘‘Yes, Mr. 
Mackey, it does show, but it is merely a fringe, at its 
greatest width it is not much over 100 feet wide and 
that isn’t enough to warrant the expenditure of the 
money necessary to open it up.’’ He said, ‘‘Mr. 
Cooper got you the lease with Mr. Albright?”’ I 
said, ‘‘Yes, Mr. Cooper got the terms of the lease, 
made them satisfactory to us, but we never exercised 
the lease, or entered into it, because there was noth- 
ing to be gained, in view of the fact that the quantity 
of gypsum is not sufficient to warrant opening up.”’ 
I said, ‘‘Furthermore, the Hanover people, whom I 
wrote you about last [109] December, have come 
into the territory actively, they are building a mill, 
and that introduces new competition which mate- 
rially alters the situation and makes the territory 
less attractive to us.’”?’ And Mr. Mackey said, ‘‘ Well, 
they won’t ever amount to anything; there is no gyp- 
sum at Lewistown.’’ I said, ‘‘ Well, Mr. Mackey, we 
have had a man at Lewiston since late in December ; 
we have taken an option on a piece of property, and 
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have drilled, and while it is true we haven’t found 
any gypsum, the Hanover people have what is re- 
ported to us to be a very excellent deposit of gypsum, 
with large croppings on the surface and with perhaps 
two hundred thousand tons entirely uncovered and 
exposed ready to be taken into a mill, which can be 
located within 500 feet of the main line of the Mil- 
waukee and the Great Northern. If their deposit is 
what it is reported to be, they have every advantage 
over you in your situation, because they can take 
their gypsum to the railroad for little or nothing.’’ 

Mr. Mackey asked a number of questions which I 
answered, and, finally he said, ‘‘ Well, Mr. Knode, if 
you won’t take the property, what will you do, what 
can you do?”’ I said, ‘‘Mr. Mackey, there is only 
one thing that we are willing to do and that is to con- 
tinue the lease for an indefinite period on such terms 
that we can retire from the property whenever the 
gypsum becomes exhausted, or is exhausted to such 
an extent that we cannot operate it to advantage, or 
at a profit.”” ‘‘Well, what do you mean by that? 
What kind of terms have you in mind?” he said. I 
said, ‘‘The only thing we would consider would be 
a short term lease, or a lease for a specific term, say 
a year, subject to a cancellation clause of perhaps 
thirty days, or might make it a little longer than that, 
it might be too short, but a lease that would let us 
get out as soon as we couldn’t secure the gypsum.”’ 
[110] 

Mr. Mackey asked about the brands that we were 
manufacturing. ‘‘Are you making my old quality 
brand?’’ I said, ‘‘Yes, we are still manufacturing 
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that and we are also manufacturing ivory and ala- 
baster.’’ And he asked what percentage of the dif- 
ferent brands we made. I said, ‘‘We don’t know, 
depended on what the customer wanted; if they 
wanted quality, that is what we furnished.’’ He 
then asked if we had any of his jute bags left that 
he had sold us. I said, ‘‘ Yes, I thought we had five 
or ten thousand, which we would sell him back again 
in accordance with the terms of the original con- 
tract.’”’ Mr. Mackey asked if we would put our lease 
proposition in writing. I said, ‘‘Yes,’’ and just ex- 
actly what we would do in the matter of terms is 
something that I haven’t decided as yet, something 
I would want to talk over with the other members of 
the company, but generally speaking, what I have 
said to you is the terms under which we would go 
ahead with the proposition. He said, ‘‘ Well, I wish 
you would put that in writing and I will go out to 
Great Falls; I can’t go for a few days, because Mrs. 
Mackey is sick.’”’ I further said to him, ‘‘I will let 
you know what I decide to do.’’ He said, ‘‘I will 
have to have a letter of introduction to your Superin- 
tendent; he won’t let me in if I don’t have it.”’ I 
said, ‘‘ All right, Mr. Mackey, I will be glad to give 
it to you.’’ This last-mentioned conversation was in 
my office in the afternoon after he had returned from 
lunch with Mr. Nold. Between the morning and the 
afternoon conference Mr. Mackey went out to lunch 
with Mr. Nold and returned with him. Mr. Nold re- 
mained in my office throughout the entire day during 
the conference with Mr. Mackey. During the con- 
ference I asked Mr. Mackey what information they 
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had gathered through their examination of the gov- 
ernment folio, which Mr. Mackey had stated he had 
in his possession, and his answer to [111] that was 
that Mr. Nold apparently did not think very much of 
the Government’s engineer’s report on the gypsum 
formation at Riceville. Mr. Nold spoke up and said, 
‘‘No, if that engineer was writing the gypsum report 
of the Riceville section at this time, it would read 
differently, because the Mackay working are now 
there and disclose new information, and because 
other openings have been made in an effort to dis- 
cover gypsum, and he would have more informa- 
tion.’’ During the afternoon the lease was men- 
tioned again and I repeated that I would take it up 
and write Mr. Mackey within a short time stating 
exactly what we would do or giving him our exact 
offer for a renewal of the lease. During the confer- 
ence Mi. Mackev requested that he be given letters 
of introduction to the Superintendent of defendant. 
I said, ‘‘Yes, Mr. Mackey, I will be glad to give you 
the letters,’? and rung my bell for the stenographer, 
whom Mr. Mackey has described as a page, and he 
came in with his book and I dictated the two letters 
to Mr. Marquardt at that time in Mr. Mackey’s pres- 
ence, and also Mr. Nold’s. Mr. Nold was present at 
all times. Witness was shown copy of letter dated 
April 29, 1916, addressed to G. W. Marquardt, super- 
intendent, Great Falls, Montana, and asked if that is 
the letter which witness dictated in the presence of 
Mr. Mackey. He replied that it was the letter and 
that he sent the original letter to Mr. Mackey, Mary- 
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land Hotel, Minneapolis, together with a letter to 
Mr. Mackey. Witness identified the two letters and 
the same were introduced as the Defendant’s Ex- 
hubs °C” and *D.”’ 


Defendant’s Exhibit ‘‘C’’—Letter, April 29, 1916, 
Knode to Marquardt. 
April 29, 1916. 
C. W. Marquardt, Supt., 
Great Falls, 
Montana. 

Dear Sir: [112] 

‘This will introduce Mr. A. D. Mackey, owner of 
the mill at Great Falls and the mine at Riceville, 
which we are operating. 

‘‘Please extend every courtesy to Mr. and Mrs. 
Mackey, and their attorney, Mr. Cooper, and permit 
them to examine the mill and mine in as great detail 
as they desire. 

‘*Do everything you can to assist them.”’ 

Yours very truly, 

OMKS. 


Defendant’s Exhibit ‘‘D’’—Letter, April 29, 1916, 
Knode to Mackey. 
April 29; 123i. 
Mr. A. D. Mackey, 
Maryland Hotel, 
Minneapolis, Minn. 

Dear Sir: 

‘‘Herewith I hand you letter of introduction to 
Mr. Marquardt, our Superintendent at Great Falls, 
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which will serve as your permission to go thru the 
mill and mine.’’ 
Yours very truly, 

OMK:S. 

I dictated these two letters in the presence of Mr. 
Mackey and Mr. Nold. Witness was shown a letter 
dated at Chicago, April 29th, 1916, and stated that 
this was the other letter dictated in the presence of 
Mr. Mackey, and was sent to the superintendent of 
defendant, Mr. Marquardt, at Great Falls. Letter 
identified and offered in evidence as Defendant’s Eix- 
hibit ‘‘E.”’ [113] 


Defendant’s Exhibit ‘‘E’’—Letter, April 29, 1916, 
Knode to Marquardt. 
Chicago, April 29, 1916. 
Mr. A. D. Mackey. 
G. W. Marquardt, Supt., 
Great Falls. 

‘‘Mr. A. D. Mackey, owner of the property at 
Great Falls and Riceville, will visit you in the course 
of the next week or ten days, with a view to looking 
over the property, to determine what course of ac- 
tion he will take, and whether or not he will renew 
the lease with us. 

‘“The time expires on the fifth day of July. At 
this time, if the lease is not renewed, we will with- 
draw from the property. 

‘*We want you to continue operating the mill just 
as though it was going to operate for an indefinite 
length of time, except it will be well for you to let 
your stocks run down. 
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‘‘We will probably decide within the course of 
three or four weeks whether or not we are to continue 
the lease. In any event, we want you to feel that we 
are going to take care of you, no matter what the 
decision may be with reference to the lease. We 
want you to go ahead with full knowledge that you 
are not going to be out of a job in the event the lease 
is not renewed. 

OMK.S.”’ 

I mentioned Mr. Cooper in this letter for the rea- 
son that Mr. Mackey asked me to include Mr. Cooper 
and Mrs. Mackey so that they could be taken through 
the property [114] also. As before stated, Mr. 
Nold was present during the whole of the conversa- 
tion between Mr. Mackey and me, both in the morn- 
ing and in the afternoon. 

After J stated to Mr. Mackey that the defendant 
would not buy the property of the Mackey Wall 
Plaster Company, he first Inquired about the gypsum 
deposits and we described our efforts since we had 
seen him last to find the gypsum and he said, ‘‘ Well, 
I am sure the gypsum is there, and LI am confident 
that I can find it, and I shall have to operate the 
property myself.’’ That was after the discussion 
concerning the making of a new lease. After this 
conversation he enquired about the bags, the tags, 
the brands and the general situation in Montana, and 
talked along as to how he would operate the prop- 
erty said that he wasn’t an old man yet by any means, 
described what he would do. After about ten min- 
utes of that, he changed the subject slightly by say- 
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ing, ‘‘I don’t want to operate that property, what 
can youdo? What will you do, Mr. Node?’’ I said 
‘‘Mr. Mackey, there is only one thing that the com- 
pany can do and is willing to do, and that is to con- 
tinue the present arrangement with the view to find- 
ing gypsum.”’ Following this Mr. Mackey said, 
‘“Well, under what terms would you continue?”’ I 
said, ‘‘We haven’t considered that matter particu- 
larly, Mr. Mackey; I would have to think that over, 
but, in general, we would renew the lease in its gen- 
eral terms but for a short period and with the 
privilege to us of canceling on short notice when 
the mineral showed signs of exhaustion; my idea of 
the cancellation of the paper would be about thirty 
days.’”’ Mr. Mackey said that would be entirely too 
short. I said, ‘‘Well, we might make that sixty or 
ninety, it would not be material, but it must be a 
short cancellation clause.’’ [115] Following this 
Mr. Mackey said, ‘‘I wish you would think over what 
sort of a proposition you will make me in the way of 
a lease and put it in writing and send it to me and 
I will go to Great Falls and look into the situation, 
and I would like to have that proposition there, so 
that I can decide what to do, and after I have gone 
into the thing, I will give you my answey.”’ 

There was nothing said at any time during the con- 
versation with Mr. Mackey about sending a formal 
written notice by May 4th or 5th notifying the 
Mackey Wall Plaster Company that the defendant 
would not purchase his property. Mr. Mackey had, 
by his conduct throughout the conversation, indi- 
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eated that that matter was settled and took up the 
question of our keeping the property on a lease. 
Mr. Mackey did not at any time during our conversa- 
tion question the sufficiency of the notice or the let- 
ter of April 19, 1916. My. Mackey did not at any 
time say anything that would lead me to believe that 
he questioned the information or notice contained in 
the letter of April 19, 1916, or the statement made 
by me that the company would not purchase his 
property. J did not write anything on a pad of 
paper during the time he was talking tome. I know 
Mr. Cooper very well, have known him for about a 
year in person but had known him through contracts 
and through his connection as secretary of the 
Mackey Co. I talked of him with Mr. Mackey a 
great many times. I knew his full name and where 
he resided. Idid not have anv telephone conversa- 
tion or receive any telephone message from Mr. 
Mackey after he left my office on the afternoon of 
April 28, 1916, concerning any letters of introduction 
to the superintendent. Mr. Mackey left my office 
about four o’clock and I left mv office within a very 
few minutes thereafter. I went home and [116] 
did not return to my office that evening. Mr. Nold 
was in my office when Mr. Mackey left. After Mr. 
Mackey was in my office on April 28th, I wrote a 
letter to the Mackey Wall Plaster Company. Wit- 
ness identified a copy of this letter and the same was 
introduced and read in evidence as Defendant’s 
icchibit “* H.”? 
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Defendant’s Exhibit ‘‘¥F’’—Letter, May 11, 1916, 
U.S. Gypsum Co. to Mackey. 
May 11, 1916. 
A. D. Mackey, President, 
Mackey Wall Plaster Company, 
Great Falls, Cascade County, Montana. 
Dear Sir: 

‘‘We wrote you on April 19th last that we would 
not purchase the property under the agreements 
made on June 15, 1909, and July 1, 1910, between 
Mackey Wall Plaster Company, A. D. Mackey and 
Myra Post Mackey, lessors therein named, and the 
United States Gypsum Company, lessee therein 
named, following which we conferred with you, at 
which conference we advised you of our decision not 
to purchase the said property or to exercise the op- 
tions contained in said agreements. 

‘‘With further reference to our conversation re- 
garding your property at Great Falls and Riceville, 
Montana, we wish to say that in view of the difficul- 
ties connected with the mining operation at Rice- 
ville and other conditions which have entered into 
the situation since our renewal of the contract last 
July, we are unwilling to purchase the said property 
mentioned in said agreements under the terms con- 
tained therein. [117] 

‘“We are willing, however, to enter into an exten- 
sion of these contracts, whereby all of the provisions 
thereof are extended for an indefinite term, or, if 
vou prefer, the contract can be extended for the 
term of one year subject to cancellation upon sixty 
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days’ written notice given by us to you of our in- 
tentions to terminate the same, rental to be payable 
monthly in advance, instead of yearly as hereto- 
Hore.’ 
Very truly yours, 
UNITED STATES GYPSUM COMPANY. 
O. M. KNODE, 
Manager of Operations. 

OMK:S. 

Mr. Mackey did not reply to this letter. Except 
for the letters of introduction no letters were writ- 
ten by me or the defendant to Mr. Mackey or the 
plaintiff and no letters were written by Mr. Mackey 
or the plaintiff to me or the defendant after our con- 
versation.of April 28, 1916, and prior to May 1], 
1916. A letter dated May 12, 1916, from the Mackey 
‘Wall Plaster Company to the United States Gypsum 
Company and a letter dated May 17, 1916, from the 
United States Gypsum Company to A. D. Mackey 
and a letter dated May 25, 1916, from the United 
States Gypsum Company to A. D. Mackey, and a 
letter dated June 8, 1916, from the United States 
Gypsum Company to the Mackey Wall Plaster Com- 
pany were exhibited to witness and identified by 
hin: and were introduced in evidence and read to 
the court as Defendant’s Exhibit ‘‘G.”’ 

(Exhibit ‘‘G’’ read to the Court is as follows:) 
[118] 
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Defendant’s Exhibit ‘‘G’’—Letter, May 12, 1916, 
Mackey Wall Plaster Co. to U. S. Gypsum Co. 


COOPER, STEPHENSON & HOOVER, 
Attorneys at Law. 
Great Falls, Montana, May 12th, 1916. 
United States Gypsum Company, 
205 W. Monroe, St., 
Chicago, Ill. 
Gentlemen: 

‘‘Sinee you did not give notice in writing to any 
of the undersigned of at least sixty days before the 
first day of July, 1916, of an intention not to pur- 
chase in accordance with the provisions of the agree- 
ment between you and the undersigned, dated July 
6, 1915, and have therefore clected to purchase the 
property described in and upon the terms and con- 
ditions of the several contracts existing between 
you and the undersigned dated respectively June 1, 
1909, July 1, 1910, and July 6, 1915, it has occurred 
to us that possibly you might wish to consummate 
the purchase by receiving the fornial conveyances, 
necessary in the premises, before the time stipu- 
lated in the contracts. If this should be your de- 
sire we shall be glad to conform thereto.”’ 

Very truly yours, 
MACKEY WALL PLASTER COMPANY. 
By (Sgd.) A. D. MACKEY, Pres. 
A. D. MACKEY. 
MYRA POST MACKEY. 
By RANSOM COOPER, 
Attorney in Fact. [119] 
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Defendant’s Exhibit ‘‘G’’—Letter, May 17, 1916, 
U. S. Gypsum Co. to Mackey. 
May 17, 1916. 
Mr. A. D. Maekey, President, 
Mackey Wall Plaster Company, 
Great Falls, Cascade County, Montana. 
Dear Sir: | 

‘‘We are in reccipt of your favor of the 12th in- 
stant, signed by the Mackey Wall Plaster Company, 
A. D. Mackey and Myra Post Mackey, and are eer- 
tainly surprised at its contents. 

‘*You said we did not give notice of our intention 
not to purchase, to either the Mackey Wall Plaster 
Company, A. D. Mackey or Myra Post Mackey, at 
least sixty days before July 1st. The fact is, that 
on Apri 19th last we wrote you, that we would not 
purchase your properties, following which we con- 
ferred with you on April 22nd, when it was fully 
stated to you by us, that we would not purchase the 
same. You not only understood that we would not 
purchase, but at that time, aceepted the situation, 
and entered into negotiations for a new lease at the 
end of the present term. 

‘‘Under these eonditions, it could not have oc- 
curred to you, as stated in your letter, that we might 
wish to consummate the purchase, but on the con- 
trary, you knew when your letter was written, that 
we had notified you fully of our intention not to 
purchase. Our letter to you of May 11th last, eon- 
taining the proposition mentioned when you were 
here, probably passed yours of the 12th in the mail, 
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and we would be glad to hear from you in answer 
thereto.’’ 
Very truly yours, 
UNITED STATES GYPSUM COMPANY. 
Manager of Operations. 
OMK.S. [120] 


Defendant’s Exhibit ‘‘G’’—Letter, May 25, 1916, 
Knode to Mackey. 
May 25, 1916. 
Mr. A. D. Mackey, 
Riceville, 
Montana. 
Dear Sir: 

‘“We have not heard from you in reply to our let- 
ters of May 11 and 16th. 

‘It occurred to us that these letters may not have 
reached you and we are, therefore, mailing you 
copies to Riceville, where we are informed you are 
staying at the present time, and also to your Min- 
neapolis address.’’ 

Yours truly, 

OMK.S. 

6/5. 

Copy to 

Mr. A. D. Mackey, 
Maryland Hotel, 
Minneapolis, Minn. 
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Defendant’s Exhibit ‘““G’’—Letter, June 8, 1916, 

U. S. Gypsum Co. to Mackey Wall Plaster Co. 

June 8, 1916. 
Mackey Wall Plaster Company, 
A. D. Mackey and Myra Post Mackey, 
Great Falls, Montana. 

Dear Sirs: 

‘“We have your favor of the 29th ult. and cannot 
agree with you that you are justified in the course 
you have taken. 

‘“You attempt to justify your position by the 
statement, that until we released ourselves from 
having the right to purchase the property by some 
act or omission you could not be released. It is diffi- 
cult for us to see how we could have done anything 
more to preclude ourselves from having the nght 
to purchase the property. As heretofore [121] 
stated, we advised you of our intention not to pur- 
chase on April 19th, 1916, and at a conference had 
with Mr. Mackey on April 22nd following we not 
only advised you that we would not purchase, but 
Mr. Mackey accepted the notice as final and entered 
into negotiations with us for a further lease of the 
premises. We can only conclude that your repeated 
statement, that you now seek to hold us to a pur- 
chase of the property because we did not release 
you, is not made in good faith, but for the purpose 
of attempting to justify your most unreasonable and 
unwarranted position. 

‘You call attention to the modification of the con- 
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tract of July 6, 1915, providing that notice of an 
intention not to purchase would be sufficient if de- 
posited in the mails addressed to you at the city of 
Great Falls, County of Cascade, State of Montana, 
and say that we fully understand that this was not 
done. It is true our letter of April 19th was ad- 
dressed to Mr. Mackey at 1224 Chestnut Street, 
Minnesota, but that he received the letter, cannot 
be denied. The notice, of which you speak, was 
sufficient if deposited in the mails addressed to 
either of you, and it is hardly fair for you to say, 
that our letter did not accomplish the purpose be- 
cause it was not sent in compliance with the provi- 
sions of the contract. That is was not intended as 
notice of our intention not to purchase, as stated 
by you, is contrary to the expressed intent of the 
letter, and, if there could be any doubt as to this, 
it was made clear at our conference with Mr. Mackey 
on April 22nd. 

‘When Mr. Mackey left Chicago he had no inten- 
tion other than to take up the question of the terms 
[122] of a new lease, and the position which you 
have since taken is not only a surprise to us, but 
seems to be an unwarranted attempt by you to in- 
sist upon a purchase of the property when you know 
that no such purchase was in fact made. 

‘‘In view of your attitude, we have turned the 
entire matter over to our attorneys, Messrs. Scott, 
Bancroft, Martin & Stephens, 1620 Corn Exchange 
Bank Building, Chicago, Ilinois.”’ 

Very truly yours, 
UNITED STATES GYPSUM COMPANY. 
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In this correspondence the conference between 
Mr. Mackey and me is referred to as having taken 
place on April 22d, 1916. That is a mistake, the 
conference was had on April 28th, 1916. Following 
the correspondence heretofore mentioned, I sent a 
letter dated July 9, 1916, to the Mackey Wall Plas- 
ter Company and also a letter to that company dated 
July 11, 1916, and also another letter to that com- 
pany dated July 20, 1916. Defendant offered these 
letters in evidence as Defendant’s Exhibit ‘‘H.’’ 
These letters had reference to the counterclaim of . 
defendant set forth in its answer and the introduc- 
tion in evidence of these letters was objected to by 
plaintiff on the ground that the same are irrelevant, 
incompetent and immaterial, and illustrate no issue. 
After a talk between the solicitors for the respective 
parties in the presence of the Court, it was agreed, 
with the permission of the Court, that the counter- 
claim of the defendant might be withdrawn with- 
out prejudice and defendant did not further insist 
upon the introduction of the three letters mentioned 
in evidence. It was thereupon stipulated by the 
solicitors [123] of the respective parties with 
the consent of the Court that the copy of the lease 
attached to Plaintiff’s Exhibit One is a true copy of 
the lease between the Great Northern Railway Com- 
pany and the Mackey Wall Plaster Company. Wit- 
ness Knode further testified that the lease dated 
June 22, 1908, between the Great Northern Railway 
Company and the Mackey Wall Plaster Company 
provides, among other things, that the lessee shall 
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not and will not assign the lease or permit any other 
person or corporation to occupy or use any part of 
the demised premises without first having obtained 
the written consent of the lessor, its successors or 
assigns thereto and that the defendant had not re- 
ceived any such consent from the Mackey Wall Plas- 
ter Company or from anyone else. 


Cross-examination by Mr. COOPER. 

I wrote the letter hereinbefore referred to dated 
April 19, 1916. At the time I wrote that letter I 
was under the impression that the defendant had 
until May 5th to give the formal notice therein re- 
ferred to. I do not recall when that impression was 
removed from my mind but it was subsequent to 
May oth. I dictated that letter of May 11th and 
then talked the matter over with the attorneys of 
the defendant. I intended that letter of April 19th 
to be a formal notice that the defendant had elected 
not to purchase the property of plaintiff. I used 
the expression in the letter ‘‘except to give you 
formal notice on May 5th that we do not care to 
purchase your property’? as information to Mr. 
Mackey in the event that he did not come to Chicago. 

Q. Why didn’t you say that then? 

A. Because that last paragraph was put there 
with that thought in mind. [124] 

Q. With what thought in mind? 

A. That if Mr. Mackey was to come to Chicago, 
and talk over the matter, or a formal notice would 
be sent, that is exactly what I had in mind. 
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As a business man I am not as exact as a lawyer. 
I have no trouble in setting forth what I mean in 
my letters. My purpose in writing that letter was 
to get Mr. Mackey down to Chicago if he cared to 
come. I surmised that after the receipt of that let- 
ter Mr. Mackey would care to come to Chicago. 
After Mr. Mackey came to Chicago, Mr. Nold and I 
reported the conditions of the mining property as 
it actually existed, but not as dark as we could have 
reported it. We told him that the Albright prop- 
erty did not have any gypsum in them. We did not 
make any test on the Albright properties but the 
development work in the Mackey mine disclosed 
that the same fault that cut through the Mackey 
property also eut through the Albright property. 
When we were seeking to get an extension from the 
plaintiff in 1915 we were very earnest about getting 
a lease from Albright. Our purpose of securing a 
lease of the Albright property was to make an en- 
try into the Albright property so that we would be 
able to take the Mackey gypsum out through the 
Albright property. 

Q. Now, when you wrote this letter of May 11th, 
you had then discovered that it would be too late 
to send a notice on May 5th, hadn’t you? 

A. If any notice was necessary, but I did not 
accept for a moment that one was necessary. 

I knew that subsequent to May 5th would be too 
late, that is, that May 6th would be too late. I had 
in mind the May 5th date by reason of the fact that 
the original lease expired on July oth. I made a 
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mistake about the date of the [125] expiration of 
the 60 days’ notice clause and that mistake con- 
tinued up to about May Sth. I did not look at the 
lease again after Mr. Mackey was in my office. 

Q. Now, when you wrote this letter of May 11th,— 
‘“We wrote you on April 19th last that we would 
not purchase the property under the agreement 
made on June 15, 1909, and July 1, 1910, between 
Mackey Wall Plaster Company, A. D. Mackey and 
Myra Post Mackey, lessors therein named, and the 
United States Gypsum Company, lessee therein 
named, following which we conferred with you, at 
which conference we advised you of our decision not 
to purchase the said property or to exercise the 
options contained in said agreement.’’ Now, what 
did you write all that in there for? 

A. That was a repetition of the conversation that 
was held with Mr. Mackcy. 

The repetition of our conversation in Chicago was 
made merely for the purpose of making a formal 
proposition for the lease. The making of this repe- 
tition was not absolutely necessary. I do not think 
I was seeking to make evidence in favor of defend- 
ant in writing that letter of May 11th. I had no 
such intention in mind. I had not made a mistake 
in respect to giving formal notice to Mr. Mackey. 
IT had given Mr. Mackey notice in writing and he 
had accepted the notice in our talk. I did not give 
him a notice in writing and then say to him in the 
same writing that it was not to be considered as a 
notice. After our talk in Chicago Mr. Mackey did 
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not expect any further notice for the reason that he 
accepted our notice and left with the definite thought 
in mind that the Gypsum Co. was through, that it 
would not buy his property. He did not say so in 
so many words but his conversation and attitude in- 
dicated that. His attitude was more [126] than 
listening to our proposition, it was a definite enter- 
ing into negotiations for a continuation of the agree- 
ment. 

Q. Well, then, why didn’t you refer to that in this 
letter of May 11th? You here apparently for the 
first time make him a proposition in the last clause 
of your letter. 

A. That is almost verbatim the proposition I made 
him when he was in the office. 

I testified a while ago that I told Mr. Mackey we 
were not in a position to make him a definite propo- 
sition until we had conferred with our associates. 

And I did not make him a definite proposition only 
in the few brief details which are all that are cov- 
ered in this proposition,—a year, a ninety-day can- 
cellation clause, a continuation of the old lease, and 
that is what I said to Mr. Mackey at the time. 

Q. What I can’t get through my head, Mr. Knode, 
was why you should so specifically refer to the let- 
ter of April 19th and reiterate all about your giving 
him the notice, when it was so well understood be- 
tween you that that notice was waived. 

A. Well, I was merely putting in writing a resume 
of the conversation of the 28th. 

Q. That is the explanation that you wish to make 
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to that. You, your company, entered into negotia- 
tions with Albright for the purpose of procuring a 
lease from Albright, didn’t you? 

A. Through you, yes, Mr. Cooper. 

When the negotiations were about to be consum- 
mated to the extent of our getting a lease on the Al- 
bright property we discontinued those negotiations 
and for very good and sufficient reasons. The de- 
fendant did not have Mr. Mackey [127] pretty 
thoroughly in its power. We had loaned him $8,000 
the year before and had taken as security in pledge 
one hundred and ninety-eight shares of his stock in 
the Mackey Wall Plaster Company. This security 
was taken about the middle of July, 1915, and at the 
suggestion of Mr. Mackey. We offered to loan the 
money to Mr. Mackey and he offered the stock which 
was then up in the Great Falls National Bank and 
amounted to all except two shares of the capital 
stock of the company and we told him that we did 
not care for all of the stock. We took one hundred 
and ninety-eight shares. 

Q. Yes. Then, as soon as Mr. Mackey notified 
you of his purpose to take the position that you had 
elected to purchase this property by your failing,— 
you then notified him that you were going to sell the 
stock, didn’t you? 

By Mr. MACLEISH.—TI object to any questions 
concerning the personal loan that existed between 
A. D. Mackey of the Mackey Wall Plaster Company 
I don’t think it is proper in this case. The loan, as 
shown, was one of a personal transaction between 
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the Gypsum Company and A. D. Mackey, not even 
parties to this suit at the present time, either on 
cross or direct. 

By Mr. COOPER.—If the Court please, the wit- 
ness here has assumed an attitude of fairness, or 
pretended to assume that attitude, and I want to 
show the real attitude. 

By the COURT.—While it is true that there may 
be a dual transaction, Mr. Mackey and his wife are 
apparently the Plaintiff [128] in this case, it may 
not be entitled to much consideration, the Court will 
allow it to go in under the usual rule; the objection 
will be overruled and the exception can be noted. 
If this evidence is entitled to no consideration, the 
Court will give it none. If the appellate court will 
be of a different opinion, it will have it before it 
without sending the case back for trial. It is not so 
obviously irrelevant or immaterial that the Court 
would feel that it should be excluded altogether. 

A. I didn’t have any first-hand knowledge of that. 
I did not have any first-hand knowledge concerning 
the sale by the defendant of the Mackey stock. Mz. 
Fulton, treasurer of the defendant company, wrote 
the letter relative to that subject. The one hundred 
and ninety-eight shares of stock we had taken as se- 
curity for $8,000 were sold for $98 according to my 
information but I have no first-hand knowledge of 
that fact. I was out of town at the time and I know 
of that transaction only in a general way. 

IT am not a geologist. I have been to the Mackey 
property at least once every year since the lease has 
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been in existence and sometimes twice and I have 
had the advise of Mr. Nold who is a thoroughly ex- 
perienced mining engineer. My testimony is in part 
based upon statements made to me by Mr. Nold. 
That was my object in having Mr. Nold at the con- 
ference between Mr. Mackey and me. Mr. Nold was 
presumed to know more about the mine and the situ- 
ation that I would. I did not meet Mr. Nold after 
Mr. Mackey left to go to lunch [129] and before 
Mr. Nold joined Mr. Mackey. Mr. Nold was pres- 
ent at all times during mv conversation with Mr. 
Mackey. I had Mr. Nold there because the whole 
question hinged round the finding of gypsum and 
Mr. Nold had been right in Montana in November, 
which was six months later than I had been there, 
he knew more about the situation from that stand- 
point than anybody else and oué object was to tell 
Mr. Mackey everything we knew about his property, 
to put him in as good position as possible to go on 
with the operation of it in the event he decided not 
to lease to us. We felt very kindly towards Mr. 
Mackey, and always had, and wanted to do every- 
thing we could for him. We wanted to do every- 
thing we could for Mr. Mackey. 

Q. And you want to go on record now as saying, 
do you, Mr. Knode, that on April 19th, when you 
wrote Mr. Mackey that you were going to give him 
formal notice that you wouldn’t take his property, 
that that was the only notice you ever intended to 
write him ? 

A. Unless Mr. Mackey didn’t come to Chicago and 
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paid no attention to it, as he had to several letters. 

T have not stated all that led me to feel that it was 
necessary to give Mr. Mackey any further notice. 
The conversation with him lasted all of three hours 
and a great many things were said during that time 
which had a bearing upon the impression that I 
formed of Mi. Mackey’s position. I ama busy man 
and have a great many things on my mind. I do not 
think that the recollection of Mr. Mackey of that 
interview is better than mine. I think I would 
probably carry the details in my mind better than 
he would because this subject was in my mind at all 
times and it was not in Mr. [130] Mackey’s mind 
only oceasionally. The construction of the Hanover 
plant was a factor but not a deciding factor in the 
position of the defendant relative to its purchasing 
the Mackey property. We did try to persuade the 
stockholders of the Hanover Company not to con- 
struct a plant in Montana and told them of the situ- 
ation in Montana and what it would mean to them 
if they were to put a large sum of money in a gypsum 
plant in Montana due to the fact that the business 
isn’t in this territory. We did not threaten the 
stockholders of the Hanover Company with grilling 
eompetition. We threatened them with nothing. 

Q. And didn’t Mr. Miracle of that company tell 
you that he turned your letter over to the Attorney 
General ? A. He may have; I didn’t know that. 


Redirect Examination. 
(By Mr. MACLEISH.) 
The loaning of money to Mr. Mackey was a per- 
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sonal loan to him and that money was loaned to him 
for the purpose of enabling him to pay a judgment 
and to protect his stock. At that time all his stock 
was put up on a loan and the bank was threatening 
foreclosure and a sale of his stock and under this 
condition we loaned him the money. 

(Witness excused. ) 


Testimony of John H. Nold, for Defendant. 


JOHN H. NOLD, being duly called and sworn as 
a witness in behalf of defendant, testified as follows: 


Direct Examination. 
(By Mr. MACLEISH.) 

My name is John H. Nold. I reside in Chicago, 
[131] Illinois. I am general superintendent of 
the United States Gypsum Company and also in 
charge of its mines and quarry operations. J have 
been in charge of the quarries and mines since 1907. 
I have been general superintendent about a year and 
a half. I was not connected with the Gypsum Com- 
pany prior to 1907. I came to Great Falls with 
Mr. Knode and met Mr. Mackey and Mr. Cooper and 
joined in the negotiations concerning the extension 
of the Mackey Wall Plaster Company lease in July, 
1915. At that time I told Mr. Mackey, at Mr. 
Knode’s request, just the conditions that we had en- 
countered in operating his property. The first time 
the matter was taken up Mr. Mackey, Mr. Knode and 
I were present in the Rainbow Hotel and later it was 
all gone over again in Mr. Cooper’s office with Mr. 
Cooper also present. At Mr. Cooper’s office I told 
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Mr. Cooper that we had encountered a fault on the 
Mackey property; that fault was encountered some 
time in 1914, as we advanced the workings in under 
the mountain side, we came to a point where the 
gypsum strata became thin, then turned down at a 
very sharp angle, in fact, almost on end, and, as we 
followed that, it ended. In other words, there was 
no more gypsum beyong. Up to that time, when the 
workings encountered those conditions, all along the 
faces we had pushed them ahead a reasonable dis- 
tance, probably twenty or twenty-five feet, and then 
discontinued and got gypsum wherever we could 
along that face elsewhere. I told Mr. Cooper that 
the only way I knew to tell how wide the fault was, 
or whether it was the end of the gvpsum, whether it 
was really a fault, was to simply pick out the most 
advantageous places and drive tunnels through, not 
In gypsum but in any strata that we encountered, 
trying to find gypsum beyong on the Mackey prop- 
erty. Isaid,‘‘This will [182] take time; it takes 
time to drive those tunnels, and, unless we are given 
time, we will have to quit. If we have a year, we will 
hae time to drive those tunnels and know more about 
the presence of gypsum on the Mackey property at 
Riceville that we know now.”’ 

At that time we were trying to go through a fault 
on the Mackey property and which we found out 
during operations later in the year was the end of 
the gypsum deposit. Following this conversation, 
Mr. Cooper took up the extension, giving us another 
year to operate the property. 
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During that vear, under my instructions, the tun- 
nels were driven into this sandstone and foreign 
matter, and, without exception, none of them found 
any gypsum. In every instance, that was the end 
of it. Not only was that done, but our mining en- 
gineer, who was also in charge of the work out there, 
My. Shoemaker, thoroughly prospected properties 
around the Mackey property, north of it and east of 
it, and made thorough report, and I visited there, 
and went over them thoroughly with him; there was 
drilling done; there was openings made, and at no 
place were we able to find gypsum, and, not only 
that, Mr. Mackey, in July, 1915, seemed to have 
something up his sleeve as to where there was 
gypsum. 

He did not disclose very much about that to us at 
the time but I surmised it was around there some 
place and I thought if it was there, I would beat him 
to it, so I told Mr. Shoemaker about it and a very 
diligent search was made all along Belt Creek to find 
gypsum anywhere, and I visited the property some 
time in November, 1915, and went over it very thor- 
oughly, I spent over a week there right on the 
property and the surrounding properties, and, at the 
time of my visit there, I took into my confidence, or 
went to Mrs. Rice, the [133] widow of Mr. Rice, 
after whom Riceville was named, and Walter Rice, 
and asked them if they knew of any gypsum on Belt 
Creek. 

Everything was done from a mining standpoint to 
try and discover gypsum at Riceville or around Rice- 
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ville. The result was that we did not find any gyp- 
sum either on the Mackey property or surrounding 
property. I was present when Mr. Mackey came to 
Chicago on April 28th, 1916. 

On the morning of April 28, 1916, I had returned 
from the east, at a call from Mr. Knode stating that 
Mr. Mackey would be there on Friday morning. 
About some time between nine and ten o’clock, I 
should say, I was in Mr. Knode’s office talking with 
him when Mr. Mackey was announced. I left the 
room, Mr. Mackey went in Mr. Knode’s room, and 
my bell rang, Mr. Knode calling me, I followed Mr. 
Mackey directly into Mr. Knode’s room and we 
shook hands with Mr. Mackey and sat down for a 
conference. 

This was in the morning before lunch. Mr. 
Knode, Mr. Mackey and I were present. Mr. Knode 
opened the conversation by telling Mr. Mackey in 
words something like this: ‘‘ Well, Mr. Mackey, we 
have decided not to buy your property; our investi- 
gations at Riceville and around Riceville, in fact, 
all around within striking distance of Great Falls, 
have not disclosed to us any gypsum deposit that is 
available for supplying gypsum rock to your mil] at 
Great Falls.”’ 

This is about the substance of all that Mr. Knode 
said and Mr. Mackey replied: ‘‘Weren’t you able to 
find gypsum on Rice’s property?’’ Mr. Knode said: 
‘“We have not been able to find gypsum anywhere.”’ 
‘*Well,’’ Mr. Mackey says, ‘‘the gypsum is there all 
— right.”” Mr. Knode said, ‘‘I wish you would tell us 
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where it is; you haven’t told us; we have followed 
several leads that you gave us without any success.’ 
Mr. [134] Mackey says, ‘‘The gypsum is there 
and I can find it, and, if you don’t want to operate 
the property, why, I will operate it.’? Mr. Knode 
says, ‘‘That is your privilege, of course, to operate 
the property,’’ and Mr. Mackey asked concerning the 
business. 

Mr. Mackey talked concerning the business and 
asked what brands of material we were making, he 
asked whether we had any of his old bags and 
whether we would sell them to him, and he asked 
about tonnage and a number of things, and led me 
to believe, at least, that Mr. Mackey was taking a 
stand that he was going to operate the property and 
he talked that way for a while and then he says, ‘‘I 
don’t know as I want to operate that property’’; he 
says, ‘‘Are you sure that gypsum isn’t there?’’ Mr, 
Knode assured him again that it wasn’t, at least, we 
didn’t know that it was, couldn’t find it, and he says, 
‘What will you do with the property, what can you 
do with the property, what could I do with the prop- 
erty??? Mr. Knode says, ‘‘I don’t know exactly 
what can be done with it, it looks almost hopeless to 
us’’; he said, ‘‘The only proposition that we would 
consider at all with your property, would be to con- 
tinue, as we have been operating it, a sufficient length 
of time to mine and work through your mill what 
gypsum there is available or what gypsum we may 
be able to find as we are operating on that basis.” 
Mr. Mackey asked how long he thought that would 
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be, how long it would be, and, it was at that time, as 
I recall, that a blue-print was sent for and brought 
in. Mr. Knode asked me how much gypsum was 
there, how long I thought it would operate with the 
tonnage we were taking out and I said, ‘‘We have in 
sight remaining in the mine in the roof, possibly 
some in the floor, gypsum to run that plant six 
months, depending on what success we have in tak- 
ing this gypsum out, which primarily [135] 
amounted to robbing the mine.’’ I mean by rob- 
bing the mine that in working the mine at first, gyp- 
sum was left as a roof, because the strata overlying 
that was clay, which would fall down, so there were 
several feet of gypsum left as a roof in the first min- 
ing over it, that we found could be taken down to 
some advantage and reclaimed, because prior to this 
time we had had considerable trouble getting enough 
gypsum to keep our plant going from the Mackey 
mine and some of it had been taken down and used, 
‘‘put,’’ I said, ‘‘you have got to understand that if 
we operate the mine and take all of the gypsum it 
will leave the mine in shape so that it never can be 
entered again,’’ because, as the roof rock is taken 
down, the strata beyond it falls, it is what holds it 
up. I said, ‘‘We might find gypsum enough to run 
the plant a year, we might find enough to run it two 
years, but, at the present time, there is not to exceed 
six months’ supply of gypsum in sight for the 
Mackey mill.’’ Mr. Mackey did not dispute that 
but talked about gypsum on Rice’s property and all 
the way around, every place else but his property. 
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We talked about the Albright property. I claimed 
to Mr. Mackey again that he must remember that 
at the time we talked about the Albright property in 
Mr. Cooper’s office, the reason we wanted the Al- 
bright property was not because of the gypsum on 
Albright’s, because, even if the gypsum was under 
the Albright property along the Mackey property, 
the little fringe of the hillside between the Mackey 
line and where it would outcrop on Albright is only 
a small strip of ground and there would be very little 
there. Our interest in the Albright property was to 
get an opening, another opening into the Mackey 
property and I said, ‘‘Mr. Mackey, the Albright 
property does not appeal to us now at all, because 
you have no gypsum on your property to go after 
[136] through Albright’s; we bave demonstrated 
to our satisfaction, and, I believe, to yours the gyp- 
sum does not exist on your property beyond just the 
small area that we have worked out.”’ 

Following the conversation concerning the phys- 
ical condition of the property, Mr. Knode said that 
we would work the property, if Mr. Mackey would 
consent on a lease continuing the way we were on 
the short-time cancellation and Mr. Mackev says, 
‘Well, you would lease it from vear to vear, 
wouldn’t you?’ ““No,’’? Mr. Knode said, “We 
wouldn't, because there isn’t gvpsum enough there.”’ 
‘““Well,’’ he said, ‘‘you would pay me a year’s rent, 
wouldn’t vou?’’ ‘‘No,’’? Mr. Knode said, ‘‘we would 
pay the rent from month to month and would want 
to cancel it on thirty-days’ notice.’”’?’ Mr. Mackey 
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says, ‘‘that’s awful short notice.’’ Mr. Knode said, 
‘Well, we might make that longer, the notice, sixty 
days, might make it as much as ninety days, but we 
couldn’t possibly even enter into an agreement to 
operate your property under lease for a year, as 
much as a year’s period.’’ Mr. Mackey took the 
position that there was gvpsum there and argued it. 
It was lunch-time by that time and Mr. Knode re- 
quested that I would take Mr. Mackey out to lunch 
and Mr. Mackey suggested that we go to lunch, that 
we go over to his hotel, where he had a government 
portfolio that disclosed gypsum on Belt Creek. We 
left the office and started to go to lunch. As I re- 
call, I was detained at my desk, somebody there, or 
something of that kind, I was detained, expected to 
be only a few minutes, but it was probably fifteen or 
twenty minutes. Mr. Mackey went on over to the 
Morrison Hotel and I followed him and met him in 
the lobby of the hotel and he took me up to his room; 
I went up to his room in the Morrison Hotel and he 
had the Government portfolio, I don’t recall the 
Government geologist who had worked that up, 
[137] but it was the Fort Benton folio that covered 
a great deal of territory, but did go into the gvp- 
sum deposits of Belt Creek. The folio was quite 
old, had been written before there had been prac- 
tically any—before there had been any development 
of gypsum on Belt Creek and we looked it all over 
and I said, ‘‘Mr. Mackey, if that man had written 
that book during the last year, it would read entirely 
different from what it reads now, because he didn’t 
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know anything about it, he just saw a little gypsum 
here and there, and later developments have shown 
that what he said were thick veins of gypsum and 
thin veins of gypsum were not veins of gypsum at 
all, there were pieces of gypsum on the movntain 
side but did not extend in under the hill, and, fur- 
thermore,’’ I said, ‘‘Mr. Mackey, this gypsum that 
vou are looking at and calling the one that vou have 
opened up at your mine is not the gvpsum the geo- 
logist is talking about at all, because the highest gvp- 
sum that he saw above Belt Creek was about four 
hundred and some feet and yours is over a thousand, 
so he never got up to yours at all’’; and we probably 
put in twenty to twenty-five minutes just discussing 
the gypsum and its occurrence there. Mr. Mackey 
closed the book and said to me, he says, ‘‘If your 
company operate that on on a lease, how long do you 
think that they will operate it?’’ I says, ‘‘Mr. 
Mackey, that is hard to tell, but I feel sure that they 
will operate it as long as there is any gvpsum there; 
I don’t see why they wouldn’t, because we haven’t 
found any other gypsum as close to Great Falls as 
yours at Riceville.’’ I says, ‘‘I am sure it is six 
months, I believe it will be a year, it might be two 
years.” 

This was the conversation that took place in Mr. 
Mackey’s room. After that we went to lunch. To 
the best of my recollection we did not talk the busi- 
hess question, at [138] least during lunch. Fol- 
lowing lunch we returned together to the office, Mr. 
Knode had not returned from lunch, or his appoint- 
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ment, whichever it was, and Mr. Mackey sat down in 
Mr. Knode’s office and I went to work at my desk. 
After some—at least, thirty minutes anyway prob- 
ably, Mr. Knode came in. Mr. Knode, in passing 
my desk, asked me to come in his room, and the con- 
ference with Mr. Mackey. I then went into Mr. 
Knode’s room and he and Mr. Mackey were present. 
Mr. Knode asked, ‘‘Well, what did you find in the 
book?’’ and Mr. Mackey remarked, he said, ‘‘Nold 
doesn’t seem to think much about what the Govern- 
ment man says about gypsum,”’ and I said, ‘‘no, be- 
cause, he didn’t know, gypsum hadn’t been developed 
at that time and what he says about it in the book 
is past history, we know more about gypsum on 
there, the time we have put in at it, and the money 
we have spent in prospecting and developing than 
he possibly could have known. Mr. Mackey then 
asked Mr. Knode what he thought about gypsum 
from somewhere else, how about gypsum from Gey- 
ser, Montana, he knowing that we had tested it, and 
Mr. Knode told Mr. Mackey that we had made a 
thorough investigation of the gypsum at Gevser, 
even to the extent of having a car of it loaded from 
that deposit and shipped in to the Mackey mill and 
tested. That gypsum contains oil and salt to an ex- 
tent that renders it unuseful for plaster products. 
Mr. Mackey asked how about Lewistown, in around 
there. He says, ‘‘You are prospecting there.’’ Mr. 
Knode says, ‘‘Up to the present time, although we 
have had a man around Lewistown since the latter 
part of December, we have been unable yet to find 
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any gypsum deposit at Lewistown.’’ Mr. ‘Mackey 
says, ‘‘Well, it is mighty bad, but you make a propo- 
sition, tell me what you will do.’’ Mr. Knode says, 
‘*T can’t tell you very well, because it has not [139] 
been discussed a great deal what we will do, what we 
are going to do,’’ and Mr. Mackey says, ‘‘I am going 
out to Great Falls and look that thing over thor- 
oughly myself, going out there, I can’t go right 
away,’’—he spoke of his wife’s illness and J think 
some other matters, ‘‘but I will get out there in the 
course of ten days or two weeks and look over the 
matter thoroughly. JI am going out to Riceville and 
live right on that and look at it and you send me out 
there the best proposition, the proposition that you 
will make to operate that property and I will con- 
sider it. Mr. Knode said he would do that but he 
said, ‘‘We would have to have a pretty prompt an- 
swer, because we want to know what we are going to 
do.’’ And he says, ‘‘I will answer it promptly when 
I get out there.’’ That apparently ended the con- 
ference; Mr. Mackey says, ‘‘When I go out there, I 
will have to have a pass to get into your properties 
and I wish that you would give me a letter to your 
superintendent so that I can go through the proper- 
ties.’”’ Mr. Knode says, ‘‘We will gladly do that,”’ 
and he rang the bell for a stenographer and the sten- 
ographer came in and Mr. Knode started to dictate 
a letter to the superintendent introducing Mr. 
Mackey; Mr. Mackey requested, he says, ‘‘Make 
that include Mrs. Mackey and M1. Cooper,’’ he says, 
‘‘T may want them to go into this with me.’’ Mr. 
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Knode says, ‘‘I will gladly do that’’ and he dictated 
a letter to our superintendent, including those names 
and requesting him to show them every courtesy, 
and facilitate them looking at the property. He also 
dictated another letter to our superintendent, telling 
him that Mr. Mackey would visit the property some 
time within the near future. 

During this conversation Mr. Knode, Mr. Mackey 
and I were present and these letters were dictated 
_to stenographer Smith. Mr. Knode also dictated a 
letter to our superintendent [140] telling him 
that Mr. Mackey would visit the property in the 
near future and telling him in the letter, he says, 
‘“We don’t know how long we will operate at Great 
Falls, but you are to operate the mill and the plant 
just as if we were going to stay there right along, 
keep the property right intact,’’ and in the course of 
the conversation, in talking about the properties, Mr. 
Mackey had asked how much material we had on 
hand in the way of rock and supplies and things of 
that kind and he had requested that we not stock up 
on him if he took the property, that is, pile a lot of 
material up that he would have to buy, and, in the 
letter that Mi. Knode dictated to the superintendent, 
he suggested to him, or rather asked him, to let his 
stocks run down, not order a lot of material in, pend- 
ing the time that we probably would quit operating. 

The witness was then shown a letter marked De- 
fendant’s Exhibit ‘‘C’’ and also a letter marked De- 
fendant’s Exhibit ‘‘E’’ and stated that these were 
the two letters dictated bv Mr. Knode in the presence 
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of himself and Mr. Mackey. After these letters were 
dictated and the stenographer left the room and we 
shook hands and said goodbye to Mr. Mackey, Mr. 
Mackey left, I went to my desk and Mr. Knode left 
the office within not less than a minute and a half 
after Mr. Mackey left. Mr. Knode did not come 
back to the office. Mr. Mackey at no time during the 
conversation questioned the sufficiency or wording of 
the letter of April 19, 1916. I do not recall that the 
letter was mentioned at all. There was no question 
about the notice at all. Mr. Mackey did not say any- 
thing about not having received notice of the inten- 
tion of the Gypsum Company not to buy his prop- 
erty. Mr. Mackey did not at any time during the 
conversation say that he desired further notice of 
the intention of the Gypsum Company not to buy the 
property. During those conferences Mr. [141] 
Knode did not at any time say he would send a formal 
notice by the 4th or Sth of May or that he would send 
a formal notice at any time. Mr. Mackey and I left 
Mr. Knode’s office together when we started to lunch. 
As I passed the clerk’s desk, just outside of Mr. 
Knode’s door, he told me there was someone who 
wished to see me. I excused myself and told Mr. 
Mackey that I could not go right then. Mr. Mackey 
went on out and I met him later at the hotel. There 
was no time during the morning conference when I 
went out of the office of Mr. Knode. 

Mr. Mackey and I came back from lunch together ; 
on reaching Mr. Knode’s room, we found he had not 
returned, and I asked Mr. Mackey to have a chair 
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and wait in Mr. Knode’s room until his return, and 
I went out to my desk, which is just outside the door 
of Mr. Knode’s room. Some short time later, Mr. 
Knode came in and passed my desk and requested 
that I come in the room with him, and I followed him 
right in the room. I was present from that time 
until Mr. Mackey left Mr. Knode. I did not observe 
Mr. Knode at any time write something on a pad and 
at the end of it say, ‘‘Ransom Cooper, Great Falls, 
Montana,’’ or words to that effect. Mz. Knode did 
not write anything. I did not have any telephone 
conversation with M1. Mackey after he left the office 
of the Gypsum Company that night. I know that 
Mr. Knode could not have had any telephone con- 
versation with Mr. Mackey at the office because he 
was not there. 


Testimony of O. M. Knode, for Defendant 
(Recalled). 


Mr. KNODE, recalled on behalf of defendant, and 
testified as follows: 


Direct Examination. 
(By Mr. MACLEISH.) 

The letters, Defendant’s Exhibits ‘‘C’’ and ‘“‘ E,”’ 
are dated April 29, 1916. I dictated these letters the 
last thing [142] before Mr. Mackey left and I fol- 
lowed out immediately. The stenographer did not 
write the letters until the next morning because he 
knew I could not read and sign them until then. 
That is the custom of our office. The letters were 
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written the following day. 

(No cross-examination. ) 

By Mr. MACLEISH.—If the Court please, there 
are certain—we have here an Abstract of the Title 
to this property, made by the Hubbard Abstract 
Company, which I understand is a certified abstract 
company, we can offer in evidence the whole abstract, 
or just such portions of it, read it to the record, but, 
for the purpose of shortening the record, such por- 
tions of it as we desire to call attention to, and, 1f 
counsel will consent to my calling attention to those 
portions, I will offer in evidence the abstract. 

Bv Mr. HOOVER.—We object to the introduction 
of the abstract, or any portion of it, upon the ground 
that it is incompetent, irveletive and immaterial, as 
counsel explained what he wished to show there. 

By Mr. NORRIS.—On that feature of it, of course, 
we would be required to call Mr. Hubbard and have 
him prove that he is a certified abstracter, and has 
filed a bond required by the State of Montana with 
the State Treasurer to entitle this abstract to be 
prima facie evidence under the provisions of our 
statute ; if counsel requires that, we can call Mr. Hub- 
bard and show he is a certified and bonded abstracter, 
and, under the law, the abstract is entitled to be in- 
troduced in evidence and has the same force and ef- 
fect—as if certified copies were introduced. 

By Mr. HOOVER.—That was not the point of our 
objection. [143] 

By Mr. NORRIS.—This abstract certifies and pur- 
ports to be an abstract of the whole title of the prop- 
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erty down to December, 1916, which was some time 
subsequent to this transaction, so that it shows the 
title of the property up to that time. 

By the COURT.—What is the purpose of intro- 
ducing this abstract ? 

By Mr. MACLEISH.—To show the following: To 
show that the title to the land situated in lot seven 
of section two, township twenty, which is the piece 
of property called the leasehold and upon which the 
mill is constructed, that the title to that property is 
in the Great Northern Railway Company, subject to 
a mortgage or trust deed of six hundred million dol- 
lars to secure a bond issue of equal amount dated 
May 1, 1911, and subject to the lease given to the 
Mackey Wall Plaster Company dated June 22, 1908, 
for a term of ten years—July 1, 1908. That there 
is no consent on the record in writing, as provided 
in the lease, consenting either by the mortgagee or 
by the Railway Company to the assignment of the 
lease by the Mackey Wall Plaster Company to the 
United States Gypsum Company or anybody. That 
is what we desire to show as to the leasehold interest. 
I have stated, I believe, that that is the piece of prop- 
erty upon which the mill is situated. 

We also desire to show by this Abstract that this 
piece of property known as the ninety-nine year 
lease, as subject to a tax sale, that part of it is encum- 
bered by a mortgage dated December 5, 1905, re- 
corded December 20, 1905, for the sum of one thou- 
sand dollars. 

By Mr. HOOVER.—If I may ask, what property 
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is that as described in the original contract? 

By Mr. MACLEISH.—That is the ninety-nine 
year lease, [144] part of which those mortgages 
ale—is described as the Northeast quarter of the 
Northwest quarter of Section 14. 

By Mr. COOPER.—Well, who is the property 
from? Is that the mill site? 

By Mr. MACLEISH.—That is property, the title 
of which is in Villa Clara Albright. 

By Mr. HOOVER.—In other words, that is the 
property described in this agreement as the descrip- 
CWO ate! 

By Mr. MACLEISH.—It will be that part which 
vou hold by virtue of an instrument from Laura Wil- 
son to A. D. Mackey dated April 11, 1908. 

By Mr. HOOVER.—The property described here 
consists of four pieces. 

By Mr. MACLEISH.—You have section fourteen, 
haven’t you? Southwest quarter of section 14? 

By Mr. HOOVER.—That is contained then in de- 
scription ‘‘a’’? 

By Mr. MACLEISH.—Yes. Also for the puz- 
pose of showing that upon the northeast quarter of 
the southeast quarter of section fourteen, there is 
another mortgage of five hundred dollars from Laura 
Wilson and Vir Wilson dated November 15, 1905, 
and recorded December 20, 1905, both of which mort- 
gages ante-date the lease or rights obtained by 
Mackey and the Mackey Wall Plaster Company. 

Also a tax sale. 

Also that the title to the west half of the southwest 
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quarter of section fourteen is in Laura Wilson, sub- 
ject to some minor objections which I think perhaps, 
as far as title are concerned, could be readily cured, 
but especially subject to a tax sale. 

Also that the title to the west half of the southwest 
quarter of section twenty-three, the title of which is 
in Mary [145] Rice, subject to a mortgage of May 
15, 1907, and recorded May 20, 1907, for a considera- 
tion of thirty-eight hundred dollars. 

That the title to the southeast quarter of the south- 
west quarter of section twenty-four and the east half 
of the northwest quarter and the northeast quarter 
of section twenty-five is in Thor A. Weggeland, sub- 
ject to a tax sale. 

Those are the questions that we desire to present 
through this abstract of title. 

By Mr. HOOVER.—May it please the Court, we 
object to the introduction of the evidence upon the 
ground that it is incompetent and irrelevant and 
immaterial, aud we might just as well point out to 
the Court now as at any other time what the prop- 
erty 1s that the Mackey Wall Plaster Company 
covenanted to convey if this option were exercised. 
While all of the objections could be met by making 
the decree conditional upon the execution of proper 
conveyance and the giving of proper title, for the 
court to decide what would be the proper title to re- 
quire of the Mackey Wall Plaster Company, it is 
necessary to read the covenants. In the original 
agreement, which is Plaintiff’s Exhibit One, the de- 
scription of the property is as follows: ‘‘The follow- 
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ing described real estate and mining property, situ- 
ated in the County of Cascade, State of Montana, to 
wit: All the right, title, interest and estate of said 
Plaster Company in and to those tracts of land near 
the town or village of Riceville, in said County, which 
are described as follows, The Southeast Quarter of 
the Southwest Quarter of Section Twenty-four,”’ 
which is one of the tracts of land attacked, the east 
half of the northwest quarter and the northwest quar- 
ter of the southeast quarter of section twenty-five, 
township seventeen north, range six east,’’ etc., and, 
‘fall the right, [146] title, and interest and estate 
of said Plaster Company in and to the southwest 
quarter of said section fourteen,’’ which is the first 
piece of real estate attacked, title of it is attacked, 
the same being all of the rights in and title to said 
several tracts which were acquired by said Plaster 
Company by and through the conveyance to it of said 
property by the parties of the second part,—that is, 
A. D. Mackey and Myra Post Mackey, by a deed bear- 
ing date the 16th day of October, 1908, which is of 
record in the office of the County Clerk and Recorder 
of Cascade County, Montana, in Book 53, page 332; 
the certified copy of that deed has been introduced 
as one of the plaintiff’s exhibits. That is the prop- 
erty described in the option. 

The option is as follows: ‘‘And said: Plaster Com- 
pany, for the considerations hereinbefore recited, 
does hereby give and grant to said gypsum company, 
irrevocably, the right and option to purchase of said 
plaster company, at any time before the expiration 
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of said one year term, or, if said one year terms shall 
be renewed or extended for said five year term, then, 
at any time before the expiration of said five year 
term, all the property and property rights therein 
described, for the sum of fifty thousand dollars,”’ 
etc.; then, setting forth the terms of the option; 
‘‘And simultaneously with the making of said cash 
payment and the execution and delivery of said notes, 
as herein provided, the said Plaster Company will 
sell to the said Gypsum Company and convey to it 
all of the said property and property rights of said 
Plaster Company by a good and sufficient warranty 
deed, then to be executed and delivered by said Plas- 
ter Company to said Gypsum Company, covenant- 
ing therein especially that previous to the time of 
the execution of the said warranty deed, the said 
Plaster Company has not conveyed any estate or in- 
terest in said property or created [147] therein 
any property rights in favor of any person other 
than said Bypsum Company, that said property and 
property rights are, at the time of the execution and 
delivery of said deed, free from incumbrances done, 
made or suffered by or through the act of said Plaster 
Company or any person claiming under it; and that 
said Gypsum Company shall enjoy said property and 
property rights without any lawful disturbance by 
any person or persons whomsoever.”’ 

Now, it will be remembered that at the time this 
lease was made, the property was taken over, the 
possession of it was taken over by the Gypsum Com- 
pany and that they were expressly given the right, 
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that Company, to pay the taxes, and, therefore, keep 
the premises free from the lien. Tax sales are re- 
ferred to in these objections, if they happened before 
the time of the execution and delivery, there is no 
showing that that was caused by any act of the Plas- 
ter Company, if afterwards, it lay in the power of 
the Gypsum Company at any time, under the terms 
of this agreement, to free the property from any de- 
linquent taxes. 

As to the lease, the property conveyed is this: ‘‘ All 
of the right, title, interest and estate of the said 
Plaster Company in and to that certain tract of land 
in and near the city of Great Falls, in said County 
of Cascade, which is described as follows,’’—there 
giving a description by metes and bounds of the par- 
ticular tract of land,—‘ Being all of the rights in 
and title to said tract of land, which were acquired 
by said Plaster Company, and through the indenture 
of lease therefor, which was duly entered into be- 
tween the Great Northern Railway Company and 
said Plaster Company on the 22d day of June, 1908, 
and subject to all of the terms and conditions therein 
set forth, a true copy of which [148] said Inden- 
ture of Lease is hereby attached as part of this In- 
strument and marked ‘‘ Exhibit Plant Lease.’’ That 
lease was turned over to the United States Gypsum 
Company at the date of the execution of this Agree- 
ment and the property has ever since been in their 
possession under the paramount title of that lease. 
This first contract provides that the Gypsum Com- 
pany shall pay the installments of rentals as they be- 
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come due under that lease. Then the Conveyance re- 
cites just what this description recites, that is, ‘‘all 
the right, title and interest under and by virtue of 
that lease, all the rights of the Gypsum Company 
which have been for the last six or seven vears—of 
the Plaster Company, which has-been in the Gypsum 
Company for the last six or seven vears will continue 
throughout the term of that lease, which has, I be- 
lieve, another year to run. If, however, an assign- 
ment of that lease could be asked for in equity and it 
would seem best to the Court that an assignment 
should be made, a decree should be made conditional 
on the obtaining of that from the Great Northern 
Railway, the assignment of that lease, during the ex- 
istence of the term. It would seem now the said 
lease, or assignment under that lease, is sufficient for 
all purposes, as it has been before. The deed which 
is in evidence and tendered is in terms exactly as 
what is called for under this contract and we, there- 
fore, object to the introduction of any evidence at- 
tacking the title of the premises or any part, unless 
it is shown that such defects or objections come with- 
in the terms of the original agreement. 

By the COURT.—Well, we will receive the evi- 
dence, and, if it is not competent, in view of the 
agreement, why, it will be given no weight, at this 
time the objection will be overruled and extension 
noted. [149] 

By Mr. MACLEISH.—Shall I read into the rec- 
ord those parts of the abstract— 

By Mr. HOOVER.—Might put the abstract in. 
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By Mr. MACLEISH.—I will offer in evidence the 
abstract as Defendant’s Exhibit ‘‘J.’’ As I take it, 
the question of the Hubbard Abstract Company be- 
ing a certified company under the laws is waived? 

By Mr. HOOVER.—Yes, sir. 

(The defendant rests. ) 


REBUTTAL. 


Testimony of A. D. Mackey, for Plaintiff (Recalled 
in Rebuttal.) 


A. D. MACKEY, recalled as witness in behalf of 
plaintiff in rebuttal, testified as follows: 


Direct Examination. 
(By Mr. COOPER.) 

IT came to Great Falls soon after I had met Mr. 
Knode in Chicago. I consulted an attorney about 
the situation I was in. I showed my attorney the 
letter of April 19th. 

Q. What did you tell him with respect, if anything 
—what did you tell your attorney? 

By Mr. MACLEISH.—I object to that question, 
if the Court please, conversation between Mr. Mackey 
and his attorney not in the presence of the defendant. 

By the COURT.—Objection sustained. 

There is nothing further that I wish to state con- 
cerning which the testimony of Mr. Knode and Mr. 
Nold has [150] refreshed my memory. 

( Witness excused. ) 

(Plaintiff rests.) 
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It was thereupon agreed by the solicitors of the 
respective parties, with the consent of the Court, 
that verbal argument to the Court be waived and 
that the case be submitted to the Court on brief. It 
was further agreed that the brief on behalf of de- 
fendant be first submitted. It was further agreed 
that for the purpose of shortening the record that 
certain exhibits introduced in evidence may be 
omitted from a transcript of the testimony for the 
reason that the same are set forth in the pleading as 
follows: Exhibit No. 1 of plaintiff is the same as ex- 
hibit ‘‘A’’ attached to the answer of defendant; ex- 
hibit No. 2 of plaintiff is the same as exhibit ‘‘B”’ 
attached to the complaint of plaintiff; exhibit No. 3 
of plaintiff is the same as exhibit ‘‘A”’ attached to 
the complaint of plaintiff; exhibit No. 4, the letter 
of April 19, 1916, is the same as exhibit ‘‘C”’ attached 
to the complaint. 

Thereafter and within the time provided for by 
stipulation the solicitors of the respective parties 
filed their briefs with the Court and the Court being 
fully informed in the premises on July 27th, 1917, 
made and filed herein its decision of which decision 
the solicitors of the respective parties were duly in- 
formed. 

On Aug. 8th, 1917, the solicitors of the plaintiff 
made, served upon the solicitors of defendant and 
filed herein notice as follows: 

You and each of you will please take notice that 
the plaintiff above-named has obtained the consent 
of the Great Northern Railway Company to an as- 
signment of the lease mentioned in the complaint in 
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the above-entitled action, which consent is hereto 
[151] attached and herewith deposited in court 
pursuant to the decision of the Judge of the above- 
named court filed July 27, 1917; and that plaintiff 
is in all else ready and able to perform the terms and 
covenants in said agreement contained, and has 
complied with all the conditions required of it by said 
decision. And - 


YOU ARE FURTHER NOTIFIED 

that upon Tuesday, the 4th day of September, A. D. 
1917, at 10:00 o’clock A. M., or as soon thereafter as 
counsel can be heard, at the courtroom of this Honor- 
able Court, at Great Falls, Montana, we will pre- 
sent to the Court for signature the decree in the 
above-entitled action, a copy of which is hereto at- 
tached, when and where any objections to the grant- 
ing of said decree, if any, may be submitted for 
determination by you or any of you. 

Dated this 8 day of August, A. D. 1917. 

On August 31, 1917, the solicitors of defendant 
gave, served upon the solicitors for plaintiff and filed 
notice as follows: 

You and each of you will hereby take notice and 
be informed that at the courtroom of the United 
States District Court at Great Falls, Montana, on 
the 4th day of September, 1917, on the opening of 
court on said day, which according to practice is at 
the hour of ten o’clock in the forenoon, the above- 
named defendant will move the above-entitled court 
for rendition of a decree in the above-entitled cause 
in favor of the plaintiff. This motion will be made 
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and passed upon on the papers, records, files and 
minutes of court in said cause. 

Dated this 31st day of August, 1917. 

On Sept. 4th, 1917, before the above-entitled court 
at Great Falls, Montana, this matter came on for 
further hearing, the solicitors for the respective 
parties being present in court. 

Mr. HOOVER, for Plaintiff—This the time set 
in the notice for presenting the decree for signature, 
a copy of which has been [152] served. The con- 
sent of the Great Northern Railway Company is at- 
tached to the original notice which has been filed. 

The notice referred to by counsel was and is in the 
following words: 

The Great Northern Railway Company, the lessor 
in that certain lease entered into between it as lessor 
and the Mackey Wall Plaster Company, as lessee, on 
the 22d day of June, 1908, in and by which the said 
lessor did lease to said lessee certain property near 
its right of way in the city of Great Falls, county 
of Cascade, and State of Montana, does hereby con- 

sent to the subleasing of said premises by 
w.w.B, Said lessee to the United States Gypsum 
0. H-B- Company, its successors and assigns, and does 

likewise consent to the granting by said 
Mackey Wall Plaster Company to said Gypsum 
Company of an option to purchase all the rights of 
Said Mackey Wall Plaster Company under and by 
virtue of said lease first above mentioned and to the 
assignment of said least first above mentioned by said 
Mackey Wall Plaster Company to said Gypsum Com- 
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pany, its successors and assigns, if the same shall be 
purchased pursuant to said option. 
GREAT NORTHERN RAILWAY COM- 
PANY. 
By R. lL. FARRINGTON, 
Its 2d Vice-President. 
Thereupon the solicitors for the defendant pre- 
sented to the Court and filed motion in behalf of de- 
fendant for a decree in said cause in words as fol- 
lows: 


Motion of Defendant for Decree. 

Now comes the United States Gypsum Company, 
a corporation defendant in the above-entitled cause, 
and moves the Court to deny the motion of the plain- 
tiff herein for a decree in said cause, and to enter 
a decree for the defendant in said cause for the fol- 
lowing reasons: 

1. For the reasons presented to this Court upon 
the trial and argument of said cause, and in the writ- 
ten briefs filed herein on behalf of the said defend- 
ant to the effect: 

(a) That the equities are with the defend- 
ant; [153] 

(b) That the letter of April 19, 1916, to 
A. D. Mackey introduced in evidence herein was 
a sufficient notice in writing of the intention of 
the United States Gypsum Company not to pur- 
chase the property of The Mackey Wall Plaster 
Company ; 

(c) That the conduct of A. D. Mackey at the 
meeting of April 28, 1916, and the negotiations 
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thereat entered into between the parties for a 
new lease were inconsistent with the require- 
ment for notice, that the United States Gypsum 
‘Company would not purchase the properties of 
The Mackey Wall Plaster Company, and oper- 
ated as a waiver of any such notice and an es- 
toppel upon The Mackey Wall Plaster Company 
to claim that it was entitled to any such notice; 

(d) That the Mackey Wall Plaster Com- 
pany received notice of the intention of the 
United States Gypsum Company not to pur- 
chase the property of The Mackey Wall Plaster 
Company by the letter of Mav 11, 1916, which 
was a substantial comphance with the terms of 
the contract under the circumstances as they 
then existed ; 

(e) That the contract of June 15, 1909 can- 
not be specifically enforced in equity at the suit 
of either the plaintiff or the defendant and the 
bill must therefore be dismissed; and 

(f) That the plaintiff had failed to deliver 
to the defendant, or to introduce in evidence 
herein, the written consent of The Great North- 
ern Railway Company to an assignment of the 
lease of June 22, 1908, to the United States 
Gypsum Company, and that it was too late for 
the plaintiff to deliver said consent; [154] all 
of which said reasons wele supported by the 
arguments and authorities heretofore presented 
to this court. 

2. The instrument deposited by the plaintiff 
| herein purporting to be the written consent of The 
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Great Northern Railway Company to an assignment 
of the lease of June 22, 1908, to the United States 
Gypsum Company has not been properly identified 
or proved, and the defendant denies that the same 
was executed or delivered by the said The Great 
Northern Railway Company, or upon its behalf. 

3. The plaintiff has not procured or delivered to 
the defendant the written consent of The Great 
Northern Railway Company to an assignment of the 
lease of June 22d, 1908, to the United States Gypsum 
Company, nor has it at any time heretofore tendered 
to the United States Gypsum Company any such 
written consent. 

4, The said instrument purporting to be the writ- 
ten consent of said The Great Northern Railway 
Company to an assignment of the lease of June 22, 
1908, to the United States Gypsum ‘Company was not 
delivered to this defendant within the time that the 
said plaintiff was required to perform its contracts 
of June 15, 1909, July 1, 1910, and July 6, 1915, 
respectively. 

5. The said instrument purporting to be the writ- 
ten consent of said The Great Northern Railway 
Company to an assignment of the lease of June 22, 
1908, to the United States Gypsum Company does 
not purport to be supported by any consideration, 
and there was no consideration for said instrument. 

6. At the time the said plaintiff filed its bill of 
complaint herein it had no cause of action against 
this defendant because: 


(a) It had not procured or delivered to 
[155] this defendant the written consent of 
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The Great Northern Railway Company to an as- 
signment of said lease of June 22, 1908, to the 
United States Gypsum Company ; and 

(b) It had no right to convey or assign said 
lease of June 22, 1908, to the said United States 
Gypsum Company; 

and it therefore follows that said suit was by the said 
plaintiff prematurely brought. 

7. The said paper purporting to be the written 
consent of The Great Northern Railway Company 
to an assignment of said lease of June 22, 1908, to the 
United States Gypsum Company is insufficient in 
form because: 

(a) It is not properly executed on behalf of 
The Great Northern Railway Company in that 
the authority of the person signing the same 
does not appear, nor does it appear that the 
execution and delivery of said instrument was 
authorized by the Board of Directors of said 
Railway Company, nor does it bear the corpo- 
rate seal of the said The Great Northern Rail- 
way Company; 

(b) Itis not signed by the President or Sec- 
retary of the said corporation, The Great North- 
ern Railway Company, nor is it acknowledged 
so as to entitle the same to record in accordance 
with the statutes of the State of Montana in 
such cases made and provided ; 

(c) It bears no date and it does not purport 
to be duly authorized by said The Great North- 
ern Railway Company, a corporation; 
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and for these reasons the defendant says that the 
said instrument is insufficient in form to bind the 
said The Great Northern Railway Company or to 
constitute a sufficient consent to this defendant to an 
assignment of said lease by the said plaintiff. [156] 

8. The indenture dated July 5th, 1916, and pur- 
porting to grant, bargain, sell, convey and confirm 
unto the United States Gypsum Company the prem- 
ises described in said lease of June 22, 1908, does 
not purport to assign to the said United States Gyp- 
sum Company said lease of June 22, 1908, nor has 
the said plaintiff at any time heretofore tendered to 
the said United States Gypsum Company an assign- 
ment of said lease accompanied with the written con- 
sent of The Great Northern Railway Company to an 
assignment of said lease to the United States Gyp- 
sum Company, nor is said last-mentioned indenture 
dated July 5, 1916, accompanied by any such assign- 
ment, and it is now too late for the said plaintiff to 
tender the said last mentioned indenture or to tender 
an assignment of the said lease of June 22, 1908, to 
the United States Gypsum Company. 

The defendant THEREFORE PRAYS that the 
motion of plaintiff for a decree in this case be de- 
nied, and that a decree be entered herein for the 
defendant. 

Dated 4th day of September, A. D. 1917. 

NORRIS & HURD, 
SCOTT, BANCROFT, MARTIN, STEPHENS, 
Solicitors for said Defendant. 
(Duly verified by Mr. MacLeish.) 
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After argument of counsel the Court made the fol- 
lowing statement and ruling: ‘‘I will take these 
papers and do something with it during the course 
of the day. I will not send a decree stating that you 
~ have obtained such consent because this document 
does not prove itself.”’ 

Mr. MACLEISH.—I should also like to call your 
Honor’s attention, if your Honor intends to take the 
matter under advisement, that this decree provides 
for eight per cent interest from July 6, 1916, on the 
first $15,000.00, and then interest on the notes from 
that same date,—the date of payment. I should like 
to cal] your Honor’s attention to the fact that at no 
time, even up to the present time, could the defend- 
ant have safely taken [157] possession of that 
property, and until plaintiff has performed there 
should be no interest charged against the defendant 
of any kind. 

IT assume whatever your Honor does, we may have 
our proper objections and exceptions placed on 
record. 

THE COURT.—‘‘ That is to be considered. There 
are two phases to that case. As I say, again,—I 
don’t know, I haven’t read this notice, whether it 
makes it appear that they had the consent and could 
have given you a deed at the time performance was 
due, if you had called for it and raised that par- 
ticular objection, which of course you don’t do.’’ 

During the day of Sept. 4, 1917, the Court made an 
order deferring the making of decrees herein for a 


period of thirty days and made memorandum 
thereof. 
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On October 3, 1917, at Missoula, Montana, this 
matter came on for further hearing before the Court, 
Mr. Hoover appearing as solicitor for plaintiff and 
My. Hurd, solicitor for defendant. 


Motion of Defendant for Suppression of Deposition 
of R. I. Farrington et al. 

Defendant moved that the depositions of R, I. 
Farrington and L. E. Katzenbach heretofore taken 
at St. Paul, Minnesota, on September 25, 1917, in be- 
half of plaintiff be suppressed for the reasons stated 
in the motion of defendant which is as follows: 

‘“Comes now the defendant, United States Gypsum 
Company, and moves the Court for an order sup- 
pressing the depositions of R. J. Farrington and 
L. EH. Datzenbach heretofore taken by the plaintiff 
herein on the 25th day of August, 1917, at the city 
of St. Paul, State of Minnesota, on the ground and 
for the reason that said depositions and each of them 
were taken after the expiration of a period of [158] 
sixty days from the date whereon the above-entitled 
case was put at issue, and that said depositions were 
not taken in conformity with and pursuant to any 
of the provisions of the federal statutes or any of 
the provisions of the equity rules and taken in vio- 
lation of rule forty-seven of the equity rules of prac- 
tice. 

This motion is based upon all the records, papers, 
files and minutes of court im said cause. 

Dated this 3d day of October, 1917.”’ 

The COURT.—I will hear the depositions and if 
later it is found that they should not be admitted, 
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they will, of course, be considered. 
Thereupon plaintiff offered the deposition of R. I. 
Farrington as follows: 


Deposition of Robert I. Farrington, for Plaintiff. 


My name is Robert J. Farrington. I am of the 
age of fiftv-six years and a dealer in investment se- 
curities. J was a director and second vice-president 
of the Great Northern Railway Company through- 
out the month of June, 1909. I was elected a di- 
rector of that company April 20th, 1901, and served 
continuously until May 27th, 1912. I was elected 
second vice-president December 30, 1901, when the 
company by its by-laws ceased to number the titles 
of vice-president, and thereafter I served as vice- 
president until December 31, 1912. 

Q. As such officer was it a part of your duties to 
sign contracts and instruments affecting the title to 
the real property and right of way of the Railway 
Company ? 

Mr. HURD.—Defendant objects to this question 
on the ground that the testimony sought to be 
elicited by said question is incompetent for the pur- 
pose for which it is offered, that is to say, to prove 
the authority of the witness and that [159] such 
evidence is not the best evidence and no foundation 
is laid for it. 

The COURT.—It appears that this objection was 
not made at the time the deposition was taken. I 
will hear the answer and if it appears the evidence 
is not admissible it will not be considered. 
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(Deposition of Robert I. Farrington.) 

A. Thad authority to sign such contracts and in- 
struments. 

Plaintiff’s Exhibit ‘‘A’’ (consent of Railway 
Company set out at length on page 76) was handed 
to witness and he stated that I signed that instru- 
ment and that in signing same as second vice- 
president I was acting for the Great Northern RaiJ- 
way Company. 

Q. Were instruments of this nature when so 
signed by you recognized by the corporation as valid 
acts? 

Objected to by defendant upon the grounds last 
above stated that the same ruling of the Court was 
had thereon. 

A. They were. 

The first initials ‘‘W. W. B”’ upon the margin and 
upper left-hand corner of the exhibit ‘‘A’’ men- 
tioned are those of W. W. Broughton who at the 
time was traffic manager of the Great Northern Rail- 
way Company, and the initials ‘‘C. H. B.’’ are those 
of Charles H. Babcock who, I think, was the com- 
pany’s land commissioner at that time. The purpose 
of those initials were to indicate to me that in the 
opinion of those persons the instrument was a proper 
one for me to execute. 


Deposition of L. E. Katzenbach, for Plaintiff. 


The deposition of L. E. KATZENBACH was then 
read to the Court and is as follows: 

My name is L. E. Katzenbach. I am thirty-seven 
years of age and I am secretary and treasurer of the 
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Great Northern [160] Railway Company. I have 
been secretary since 1912. As such officer I have the 
custody of the corporate records of the company and 
the custody of the minute-book of the company. I 
have the minute-book of the meeting showing the 
election of R. I. Farrington to the office of director 
and to the office of vice-president of the Great North- 
ern Railway Company. Witness produced a book 
which is volume two of the minutes of the stock- 
holders and directors of the Great Northern Rail- 
way Company and read from the record the action 
taken by the board of directors of the Great North- 
ern Railway Company on April 20th, 1901. 

Q. Read the part with reference to the election of 
Mr. Farrington. 

Objected to by Mr. Hurd for the reasons: Iirst, 
that the testimony sought to be elicited by the ques- 
tion is not competent for any purpose; second, that 
it is not the best evidence; third, that there is no 
foundation for it, in that, the proper records of the 
Great Northern Railway Company are not shown to 
have been correctly kept and in that they have not 
been identified and defendant objects to all questions 
of similar purport and to all evidence of similar 
character on the grounds and for the reasons stated 
in such objection. 

The COURT.—It appears this objection was not 
made at the time the deposition was taken. The 
same ruling. 

A. On motion of Mr. James N. Hill, Mr. Robert I. 
Farrington was then elected a member of this board 
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of directors of this company to fill the vacancy 
caused by Mr. Rod’s resignation. 

The minutes are properly attested by E. Sawyer, 
then assistant secretary of the company. This is the 
official and original record of the corporate action of 
the Great Northern [161] Railway Company. I 
know of no other record. I have checked through 
the minutes showing the re-election of Mr. Farring- 
ton as director from time to time and he continued 
as director of the company until May 27th, 1912. He 
was re-elected director October 11,1906. All records 
of the company to which I have testified are properly 
attested and are the original meetings of stockhold- 
ers of the company. J have the records of the cor- 
poration showing the election of Mr. Farrington as 
vice-president. (Witness produced them.) Mr. 
Robert IL. Farrington was elected second vice-presi- 
dent of the company by the board of directors of 
the Great Northern Railway Company December 30, 
1901. These are the original minutes and were at- 
tested by E. Sawyer, assistant secretary. The rec- 
ords show that Mr. Farrington was continuously in 
the office of second vice-president from December 30, 
1901, to October 15, 1909. Thereafter and until in 
December, 1912, he was vice-president of the com- 
pany. The minutes show that for the period includ- 
ing June, 1909, that Mr. Farrington was elected 
second vice-president of the company. These min- 
utes are attested by E. Sawyer, assistant secretary, 
and the meeting was held on October 8, 1908. I have 
the by-laws of the company for throughout the 
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period when Mr. Farrington was an officer and 
director of the company. The provisions of the by- 
laws applicable to his duties are as follows: 

Article VIIT of the by-laws of the Company ap- 
proved by the Board of Directors on July 24, 1896, 
reads as follows: ‘‘In addition to the officers pre- 
scribed and required by the charter of this Company, 
there may be a Second Vice-President and a Third 
Vice-President, who shall be elected by the Board 
of Directors in the same manner as is provided in 
Article I of these by-laws for the election of [162] 


Secretary and Treasurer, and who shall hold his 


office at the pleasure of the Board. 

‘‘The Board of Directors may invest the respective 
officers provided for in this Article with such powers 
and authority, and charge them respectively with 
such duties, not inconsistent with the charter of the 
Company nor with the laws of this State, as it shall 
deem proper and necessary in the due and orderly 
conduct and management of the business and affairs 
of the Company; and it will, by resolution, establish 
and clearly prescribe and define such powers, author- 
ity, and duties, and said officers will have, possess, 
and exercise all the authority and powers, and be 
charged with all the duties, thus established, defined 
and prescribed.”’ 

At a meeting of the Board of Directors held on 
October 27, 1903, Article III of the by-laws of the 
Company approved by the Board of Directors on 


| July 24, 1896, above mentioned, was amended to read 
as follows: 
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‘Article ITT. 
‘“The President and Vice-President. 

‘‘Section 1. The President, or in his absence, the 
ranking Vice-President in attendance, who is also a 
director, shall preside at all meetings, either of the 
Board of Directors, or of the stockholders. 

‘‘In the absence from any meeting of the stock- 
holders or Board, of the President and of all the 
Vice-Presidents who are directors, the stockholders 
or directors, as the case may be, may appoint a Presi- 
dent pro tempore. 

‘Section 2. The President will have and exercise 
general supervision and control over the entire prop- 
erty, business and affairs of the Company. 

‘All the officers and agents of the corporation 
{163] will be responsible to him for the proper and 
faithful discharge of their several duties, and will 
obey such orders and make such reports to him touch- 
ing the business of the Company under respec- 
tive charge as he may from time to time direct; and 
any Superintendent, engineer, agent or employee of 
the Company may be suspended or discharged by 
him, if in his judgment there be cause for such sus- 
pension or discharge, at any time when the Board of 
Directors shall not be in session. 

‘* All stock certificates and bonds, all leases, deeds 
and other instruments affecting the right of way, or 
other real property of the Company, all contracts 
with other railway companies relating to the use of 
railways or other real property with either party, 
and all other instruments having, or requiring to 
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have, the Company’s corporate seal affixed thereto, 
shall, to be valid, be signed by the President, or one 
of the Vice-Presidents who is also a director, or by 
one of the Vice-Presidents who is not also a director 
when especially authorized to do so by resolution of 
the Board, or by an Assistant to the President, when 
in like manner authorized to do so. 

“The several Vice-Presidents shall perform such 
other duties as from time to time shall be directed by 
the President of the Board.’’ 


The quotations given are from the corporate rec- 
ords and the minutes of the Company. The minutes 
are duly attested. I have given the by-laws which 
affect the duties and authority of the second vice- 
president who was also a director during the time 
when Mr. Farrington was an officer of the Company. 
The removal of the word ‘‘second’’ from the title 
of Mr. Farrington as second vice-president did not 
in any way change his duties or authority as an 
officer of the company. I have [164] read all of 
the by-laws relative to the duties of Mr. Farrington 
as an officer and director of the company during the 
period he was in office. I know W. W. Broughton 
whose initials are placed upon exhibit ‘‘A’’ (the con- 
sent above mentioned). I do not know when Mr. 
Broughton left the employ of the company but T 
think it was in 1910 or 1911. It was before I sev- 
ered my connection with the company, that is to say, 
prior to January, 1912. Ido not know when Charles 
H. Babcock left the company but that was before 
my employment in the service of the company ceased. 
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All the minutes from which I have read are con- 
tained in the official minute-book of the company. It 
is a part of my duties as secretary and treasurer of 
the company to have the custody and control of these 
books. The minutes of all the meetings referred to 
are attested by the secretary or the assistant secre- 
tary of the company. The minutes of the meeting of 
October 11, 1906, are attested by N. Terhune, assist- 
ant secretary. The minutes of the meeting of Octo- 
ber 7, 1908, are attested by E. Sawyer, assistant 
secretary. J have appeared here pursuant to a sub- 
poena duces tecwm. 


Cross-examination. 
(By Mr. MACLEISH.) 

Without waiver of objections made at the com- 
mencement of the taking of this deposition. 

I have no personal knowledge of the records re- 
ferred to by me consisting of resolutions and by-laws 
preceding the date of my employment. There are 
other by-laws of the corporation and amendments 
thereto touching the duties and authorities of vice- 
presidents which have not been read by me. 

Q. Will you attach to your deposition the original 
of the by-laws of the corporation and the amend- 
ments thereto? Or hand them to the notary so that 
he may attach them? [165] 

A. No, I won’t. 

Q. Will you attach to your deposition the original 
stockholders’ resolutions and the original directors’ 
resolutions, portions of which you have read in your 
direct examination? Or hand the same to the notary 
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so that he may attach them? A. No. 

The Great Northern Railway Company is incor- 
porated under the laws of Minnesota. 


Redirect Examination. 
(By Mr. HOOVER.) 

I am willing to read the entire original by-laws 
and entire original minutes of the stockholders and 
directors’ meeting from which I have heretofore 
read parts and allow copies of such entire documents 
to be attached to my deposition. 


Deposition of R. J. Reynolds, for Plaintiff. 


R. J. REYNOLDS, a witness in behalf of plaintiff 
was called, duly sworn and testified in behalf of 
plaintiff as follows: 

Mr. HURD.—To the evidence of the witness R. J. 
Reynolds the defendant objects on the ground and 
for the reason that there is no authority for the tak- 
ing of said testimony because: First, the order and 
notice of the hearing to be held at this time does not 
specify that oral evidence will be offered; secondly, 
said defendant not having notice that any further 
testimony would be offered except that contained in 
the depositions is not prepared to meet such evidence. 

The COURT.—The evidence will be admitted and 
if you are taken by surprise the Court will give you 

/ an opportunity [166] to present other evidence. 

My name is R. J. Revnolds; I am an attorney at 

Great Falls, Montana. In the months of May and 
_ June, 1919, I was clerk in the legal department of 
| the Great Northern Railway Company in the office 


} 
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of Veazey & Veazey at Great Falls, Montana. They 
were division counsel for said Railway Company for 
the state of Montana and were at that time attorneys 
for the United States Gypsum Company in the mat- 
ter of preparing lease and option between the Gyp- 
sum Company and the Mackey Wall Plaster Com- 
pany, dated June 15, 1909. I am able to identify 
the instrument marked Plaintiff’s Exhibit ‘‘A”’ 
(consent above referred to) attached to the deposi- 
tion of R. I. Farrington. At the dictation of Mr. I. 
Parker Veazey, Sr., I prepared that consent. 


Plaintiff’s Exhibit ‘‘X’’ — Letter, June 8, 1909, 
Veazie & Veazie to Broughton, General Traffic 
Manager. 

File 320. 
June 8th, 1909. 
Mr. W. W. Brougton, 
General Traffic Manager, 
St. Paul, Minn. 

Dear Sir: 

Referring to the subject discussed in your letter 
of May 28th, addressed to Mr. Kenney, with which 
vou enclosed copy of letter addressed to you, under 
the date of May 26th, by Mr. 8. L. Avery, President 
U. S. Gypsum Company, and copy of your reply 
(which said correspondence you asked to have 
brought to my attention, through Mr. Jackson) we 
herewith enclose written consent by the Railway 
Company to the sub-leasing and subsequent assign- 
ment of the lease from the Railway Company to the 
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Plaster Company, and would ask that you kindly 
have this paper immediately executed on behalf 
[167] of the Railway Company, and forward to 
Mr. 8. L. Avery at Chicago, advising us of your hav- 
ing done so and, as Mr. Mackey may feel that he 
should have a similar instrument in the files of his 
company, we send the consent in duplicate and 
would ask if agreeable, you will have each of these 
instruments signed on behalf of the Railway Com- 
pany and the other sent to the Mackey Wall Plaster 
Company at Great Falls. 

Yours sincerely, 
VEAZEY & VEAZEY, 
meV. R. 


Q. State the circumstances under which it was 
prepared. 

Mr. HURD.—To which question the defendant ob- 
jects for the reason that it calls for a disclosure of 
privileged communication between attorney and 
client; that said evidence is not competent for any 
purpose and there is no foundation laid for it; and 
defendant objects to this entire line of testimony on 
the grounds stated in the last objection. 

WITNESS.—I mailed the original and duplicate 
of the consent to Mr. W. W. Broughton, General 
Traffic Manager of the Great Northern Railway 
Company at St. Paul, Minnesota. Plaintiff’s pro- 
posed Exhibit ‘‘X,’’ which you hand me is an exact 
carbon copy of the letter with which the original and 
duplicate copy of the consent were inclosed. I wrote 
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that letter at the dictation of Mr. I. Parker Veazey, 
Sr., Mr..Veazey, Sr. signed the letter and I mailed it 
on June 8th, 1909. Whereupon, plaintiff’s said pro- 
posed Exhibit ‘‘X’’ was offered in evidence. 

I am able to identify plaintiff’s proposed Exhibit, 
‘“Y’’; that is a letter received by Messrs. Veazey & 
Veazey from Mr. Broughton’s office; it was re- 
ceived prior—probably a day or two—to the execu- 
tion of the lease and option between the Mackey Wall 
Plaster Company and the United States Gypsum 
Company. [168] I received it from the mail and 
placed it upon Mr. I. Parker Veazey’s table some- 
time during the day of its receipt. With the letter 
at the time it was received was enclosed the consent, 
Plaintiff’s Exhibit ‘‘A.’’ Whereupon said letter was 
offered in evidence as Plaintiff’s Exhibit ‘‘Y.”’ 


Plaintiff’s Exhibit ‘‘Y’’—Letter, June 12, 1909, 
Broughton to Veazie & Veazie. 


GREAT NORTHERN RAILWAY COMPANY. 


W. W. BROUGHTON, 
General Traffic Manager. 
St. Paul, Minn. June 12, 1909. 
Veazey & Veazey, 
Attorneys, Great Falls, Mont. 
Dear Sirs: 

Referring to your letter of the 8th, file 320, enclos- 
ing consent of the railway company to the subleasing 
and subsequent assignment of lease from the railway 
company to the U. S. Gypsum Company. 

I enclose, herewith, copy of this document duly 
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executed by the Great Northern Railway and have 
sent the other copy of the same to Mr. Avery, Presi- 
dent of the Gypsum Company, at Chicago. 

Yours truly, 

W.W. BROUGHTON. 


Cross-examination. 
(By Mr. HURD.) 

Messrs. Veazey & Veazey at that time were the at- 
torneys for the United States Gypsum Company and 
were attorneys of that Company at the time the lease 
marked Plaintiff’s Exhibit ‘‘X’’ was written. 

Mr. HURD.—Defendant moves to strike all of the 
[169] testimony of witness R. J. Reynolds from the 
record upon the ground and for the reason that it 
discloses privileged communications between client 
and attorney and that no foundation for the testi- 
mony has been laid. 

The COURT.—Same ruling as the first. 


Deposition of W. H. Hoover, for Plaintiff. 


W.H. HOOVER, a witness for plaintiff was called, 
sworn and testified as follows: 

Mr. HURD.—Defendant objects to any testimony 
of the witness on the ground and for the same reasons 
stated to the testimony of Mr, Reynolds. 

WITNESS.—My name is W. H. Hoover; I am an 
attorney at law, residing at Great Falls, Montana, 
and one of the attorneys for the plaintiff. Within 
three or four days after notice of the Court’s findings 
of August 27th, 1917, I called at the office of Veazey 
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& Veazey, attorneys for the Great Northern Railway 
Company at Great Falls, Montana. I then had a 
conversation with Mr. I. Parker Veazey, Jr., one of 
the members of the firm for the purpose of ascertain- 
ing whether the consent of the assignment of the 
lease in controversy had been given by the Great 
Northern Railway Company. After a conversation 
with Mr. Veazey, he went to his private files and pro- 
duced a file concerning the matter between the United 
States Gypsum Company and the Mackey Wall Plas- 
ter Company. He produced from the file and handed 
to me the consent, Plaintiff’s Exhibit ‘‘A,’’ which is 
attached to Mr. Farrington’s deposition, and stated 
that the consent had been given Jong prior to this 
time for the purpose of being delivered to the Mackey 
Wall Plaster Company and that he would then de- 
liver it. The consent was pinned to the letter of Mr. 
W. W. Broughton, which has been introduced as 
Plaintiff’s Exhibit ‘‘Y.’’ I took the consent away 
with me. He later handed to me the two letters, 
Plaintiff’s Exhibits ‘‘X’’ [170] and ‘‘Y”’ for the 
purpose of identifving the instruments. I later re- 
ceived a letter from the office of Mr. E. C. Lindley, 
Vice-president and General Counsel for the Great 
Northern Railway Company dated August 22d, 1917, 
which reads as follows, which I offer in evidence as 
Plaintiff’s Exhibit ‘‘Z.’’ 

To which defendant objected upon the ground that 
the same was incompetent, irrelevant and that he had 
no authority to acquiesce in the consent theretofore 
given. 


} 
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Mr. HOOVER.—tThe plaintiff has heretofore ten- 
dered certain deeds and instruments to show compli- 
ance with its obligations under the contract. If 
there are any objections to the form or sufficiency of 
these instruments we would like to have it deter- 
mined at this time so as to prevent delay. 

Mr. HURD.—So far as I know the deeds are suffi- 
cient. At least I know of no objection upon that 
ground. 

The plaintiff rested and Mr. Hurd for defendant 
stated that the defendant had no further testimony 
to offer. The court thereupon ordered decree in 
favor of plaintiff. By stipulation of counsel and 
with the consent of the Court the defendant was given 
until December 10th within which to prepare and file 
its bill of exceptions herein. 

The foregoing is presented as a statement of the 
evidence taken on the trial of said cause. 

SCOTT, BANCROFT, MARTIN & 
STEPHENS and 
NORRIS & HURD, 
By EDWIN L. NORRIS, 
Solicitors for Defendant. 

Service of the above statement and receipt of a 
copy [171] thereof are hereby acknowledged and 
we hereby consent that the same be settled as a state- 
ment of the evidence in said cause. 

‘Dated this 3rd day of December, 1917. 

COOPER, STEPHENSON & HOOVER, 
Solicitors for Plaintiff. 
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Order Approving Statement of Evidence. 

The foregoing statement of the evidence contains 
all of the testimony, oral and documentary, intro- 
duced at the trial of said cause and is approved this 
the 3d day of December, 1917. 

GEO. M. BOURQUIN, 
Judge of the Above-entitled Court. 
Filed Dec. 3d, 1917. Geo. W. Sproule, Clerk. 
[172] 


That, on October 16, 1916, an order and opinion of 
the Court was duly filed herein, in the words and 
figures following, to wit: 


In the United States District Court, in and for the 
District of Montana. 
THE MACKEY WALL PLASTER COMPANY 


en 2... 
Plaintiffs, 
vis: 
UNITED STATES GYPSUM COMPANY, 
Defendant. 


Memorandum Opinion. 

Herein, the motion to dismiss the suit is denied as 
to the plaintiff corporation and granted as to the in- 
dividual plaintiffs. 

MEMO. 

The complaint contains two separate causes of ac- 

tion, with no joint interest in plaintiffs. 
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Defendant’s single motion is bad as to the plain- 
tiff corporation, but plaintiffs, assert nothing by rea- 
son of it, and consent to dismissal as to the individ- 
ual plaintiffs. 

Filed October 16th, 1916. Geo. W. Sproule, Clerk. 
[173 | 


That, on July 27th, 1917, opinion of the Court was 
duly filed herein in the words and figures following, 
to wit: [174] 


In the District Court of the United States for the 
Instrict of Montana. 
No. 78. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaintiff, 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 
Opinion. 


SPECIFIC PERFORMANCE. 

It appears that by indenture plaintiff leased to de- 
fendant, all the former’s ‘‘right, title, estate and in- 
terest,’’ in and to certain mining and other property, 
the latter in part land plaintiff enjoyed under lease 
from a railway company subject to the usual condi- 
_ tion of nonassignment and forfeiture for condition 
_ broken and of which defendant had notice. 
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The indenture contained an option to defendant to 
purchase during the term, and was twice renewed, 
the last renewal for one year. As additional con- 
sideration for the last renewal, defendant agreed that 
if it determined it would not exercise the option, it 
would timely give to plaintiff written notice ‘‘to the 
effect that lessee will not purchase,’’ neglect or fail- 
ure to give such notice obligating it to purchase. De- 
fendant enjoyed the premises seven years, the term 
ending July 6th, 1916, notice of nonpurchase could 
be given at any time between July 6th, 1915 and May 
3, LONG: 

Plaintiff alleges defendant failed to give such no- 
tice, that plaintiff offered to perform, that defendant 
refused performance; and plaintiff offers to do 
equitv. Defendant denies said failure to give notice 
and pleads waiver and estoppel in respect to notice, 
and that plaintiff cannot convey a good title nor any 
in respect to the railway [175] lease. 

April 19th, 1916 defendant wrote plaintiff as fol- 
lows: 

[See Ex. 5—page 94. ] 

April 28th, 1916, a conference followed in defend- 
ant’s office, between Mackey, plaintiff’s president, 
and Knode, defendant’s vice-president and manager, 
Nold defendant’s superintendent, present. The evi- 
dence of this conference is as unsatisfactory as usual 
when oral passages solely between interested parties 
are relied upon by one of them to escape the obliga- 
tion of a written contract by which he is otherwise 
bound, the other party resisting. 

Defendant’s, is the testimony of Knode and Nold, 
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in substance that they told Mackey conditions were 
adverse and that [176] defendant had decided not 
to purchase the property; that Mackey declared he 
would operate the property, then asked what defend- 
ant would do if it would not purchase; that Knode 
responded he would favor continuing the lease, 
whereupon Mackey requested such proposition be 
put in writing and sent to him, which Knode 
promised. Plaintiff’s, is the testimony of Mackey, 
in substance that conditions were discussed; that 
Knode said that on May 4th or 5th defendant would 
send Mackey formal notice defendant would not pur- 
chase; that later, Knode said he would favor con- 
tinuing the lease; and that Mackey responded that 
whatever defendant decided to do, to send to him at 
Great Falls. 

May 11th, 1916, Knode wrote to Mackey, somewhat 
elaborately reciting that on April 19 he had written 
Mackey defendant would not purchase, that at the 
conference he had advised Mackey of defendant’s 
decision not to purchase, that he wished to say de- 
fendant is unwilling to purchase the property, and 
briefly concluding defendant is willing to extend lease 
and option for an indefinite determinable term. 
May 12, 1916, and before receiving said letter, 
Mackey wrote defendant, assuming it had elected to 
purchase by failure to give notice otherwise. These 
and later letters seem obvious efforts to create self- 
serving documents. 

The letter of April 19, is not notice to the effect 
the lessee would not purchase. Notice of rejection 
of an irrevocable offer, like notice of acceptance of 
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an offer, must be unequivocal and unambiguous. The 
reason and object are the same in both, viz., so that 
both parties are bound or both free, or neither is; 
so that subsequently neither can escape obligation 
of the contract or impose its obligation on the other, 
by belated construction of doubtful language. All 
doubts are resolved against the writer. The said let- 
ter is inconclusive. No prudent vendor would rely 
upon it and dispose of the property to another. The 
conditions the letter referred to the judgment of the 
writer might change. Men do not always [177] 
conform to future necessity. T'o say the writer ex- 
pects to give formal notice of refusal to purchase, de- 
prives the letter of all quality of the required notice, 
looks to the future, and advises that the writer has 
reason to consider it likely such notice will be given. 
It appears but tentative and for negotiation prior 
to the vital time, the day of decision. If it be con- 
ceeded that this letter and defendants’ version of the 
conference, if proven, make out the defense of waiver 
and estoppel, the proof fails. 

He who alleges waiver and estoppel must clearly 
and satisfactorily prove all the necessary facts and 
elements. Muindful defendant’s testimony is of two 
witnesses and plaintiff’s, of but one, circumstances 
tend to establish at least equipoise between them. 
And so defendant has not sustained the burden of 
proof imposed upon it by its defense. It has not 
persuaded the court. Amongst the circumstances 
referred to is that the written contract requires writ- 
ten notice, that such notice was not given, the letter 
of April 19th looking to future notice, defendant’s 
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business experience, common sense business methods, 
the responsibility of its witnesses, their embarrass- 
ment and defendant’s liability. 

Knodes mistake in dates and belief May 5th would 
suffice for notice, which mistake he admits, (Though 
immediately qualifiedly receding) he discovered 
about May 5th, when he ‘‘came to look and see,’’ and 
the letter of May 11th, with its iteration and reitera- 
tion of notice as though to impress Mackey with its 
truth to save the situation, to escape the contract con- 
sequent upon neglect. 

Mackey, too, lacked somewhat of being a satis- 
factory witness, but his testimony and the circum- 
stances at least serve to defeat persuasion of waiver 
and estoppel, that sufficing for plaintiff’s case. 

The letter of May 11th, is too late. In this state 
time is of the essence of options upon mining prop- 
erty. 

Lhe contract is perhaps novel in real estate options 
[178] so far as the books disclose, but is analogous 
to sales on approval requiring notice of disapproval 
by a time limited. Notice failing, the sale is made 
or absolute. By mistake or neglect defendant failed 
to give notice. It agreed upon such contingency to 
purchase. No hardship is plead or proven, and noth- 
ing is perceived to move the discretion of a court of 
equity to withhold specific performance. 

If are incumbrances for which plaintiff is re- 
sponsible (none pointed out in a voluminous exhibit), 
purchase money deductions can be made in the decree. 
Plaintiff’s offer of performance was without its xail- 
way landlord’s consent to assignment of that lease. 
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Defendant did not base refusal to accept performance 
thereon, but on notice of rejection, waiver and 
estoppel. 

Apparently when the contract was entered into, 
both parties contemplated either that plaintiff would 
secure such consent or that it was unnecessary; or 
defendant was willing to hazard it. Time was of the 
essence of defendant’s rejection of purchase, but not 
of plaintiff’s subsequent conveyance. For that, it 
had reasonable time. 

This is not a case as defendant contends of lack of 
mutuality in that a stranger’s (the railway lessor). 
consent is necessary and cannot be compelled; hence, 
since defendant could not have specific performance, 
plaintiff cannot. 

It is the ordinary case of a contract to convey land 
which the vendor does not own—wherein he could 
not then perform his contract. 

If able to perform when due, or at time of decree, 
no bad faith appearing, specific performance may be 
had. 

Mutuality of remedy, not obligation, is alone re- 
quired, and suffices if it exists at time of decree. 
This is now familiar law. The doctrine for which 
defendant contends applies where one party engages 
a stranger shall perform some service for the other 
party, and not where one party contracts to [179] 
convey what he does not own or but by defective title, 
incidentally involving that he procure a stranger to 
perform a service for him, the vendor, viz, convey 
the property to the vendor or perfect the vendor’s 
title, so he may perform his contract with the vendee. 
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A contract to assign a lease involving the lessor’s 
consent, is like in principle. Cases to the contrary 
are believed distinguishable or lack authority in this 
jurisdiction. This distinction is to be noted, how- 
ever. Even if the contract be silent in respect to the 
landlord’s consent, or though the vendee does not re- 
quire it, there ean be no specific performance with- 
out it. And that because a court of equity, of con- 
science, will not render a decree injuriously affecting 
parties not before it, will not render a decree for 
specific performance without it. And that beeause 
a court of equity, of conscience, will not render a 
decree injuriously affecting parties not before it, will 
not render a decree for speeific performance which 
involves a party’s breach of his contraet with an- 
other. Otherwise would be the reverse of equity. 

This court will not in effect deeree the railway 
landlord must accept defendant as tenant for. the 
term or invoke forfeiture of the lease. Nor will it 
by decree aid plaintiff to violate its covenant with 
its landlord. It is believed a landlord with right to 
determine its tenants, can have injunction to restrain 
assignment of sueh a lease. 

If within thirty days plaintiff secures the railway 
lessor’s consent to the assignment, or a discharge of 
the covenant, and in all else is ready and able to per- 
form, it shall have decree as prayed. Otherwise, 
deeree for defendant. 

BOURQUIN, 
Judge. 

Filed July 27, 1917. Geo. W. Sproule, Clerk. 

[180] 
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That, on September 5th, 1917, opinion of the Court 
was duly filed herein, in the words and figures follow- 
ing, to wit: 


Inthe District Court of the United States, in and for 
the District of Montana. 
MACKEY WALL PLASTER CO. et al., 


Plaintiffs, 
vs. 
UNITED STATES GYPSUM COMPANY, 
Defendant. 


Memorandum Opinion. 
Herein, decree will be deferred thirty days. 


MEMO. 

Assignment of the lease can be done only with the 
Railway’s written consent. Thirty days were al- 
lowed to procure that consent. The plaintiff pre- 
sents such consent, (alleged) signed by one ; 
2d V. P. Defendant objects to sufficiency. 

It does not appear that is the officer he 
represents to be, and has authority to bind the rail- 
way company,—or that the railway company ac- 
quiesces in this consent. Under the circumstances 
plaintiff will be allowed to supply defects, if it can, 
within thirty days. 

Title must meet the requirements of the law of 
specific performance, or not decreed. 

BOURQUIN, J. 

Filed September 5, 1917. Geo. W. Sproule, Clerk. 
[181] 
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That, on September 19, 1917, notice of the taking 
of depositions was duly served herein, being in the 
words and figures following to wit: 


In the District Court of the United States, in and for 
the District of Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaantunte 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Notice of Taking of Depositions. 

To the Above-named Defendant and to Messrs. Nor- 
ris & Hurd, and Scott, Bancroft, Martin & 
Stephens, Its Solicitors, 

You and each of you will please take notice that we 
will take the depositions of G. R. Martin, Charles H. 
Babcock, W. W. Broughton, James T. Maher, L. E. 
KKatzenbach, R. I. Farrington, E. C. Lindley and 
W. P. Kenney, before Lewis D. Newman, a Notary 
Public, at Roon 1127 Great Northern Railway Build- 
ing, 175 Hast Fourth Street, Saint Paul, Minnesota, 
upon Tuesday, the 25th day of September, A. D. 
1917, at ten o’clock A. M., or at a time or times there- 
after to which said hearing may be postponed or con- 
tinued, when and where you may appear and pro- 
pound interrogatories if you so desire. 
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Dated this 19th day of September, A. D. 1917. 
COOPER, STEPHENSON & HOOVER, 

Attorneys for Plaintiff. 

Service of the within notice is admitted, this 19th 
day of September, A. D. 1917. 
NORRIS & HURD, & SCOTT, BANCROFT, 
MARTIN & STEPHENS, 
Attorneys for Defendant. [182] 


That on September 17th, 1917, affidavit of W. H. 
Hoover supporting application to take depositions 
was duly filed herein, in the words and figures follow- 
ing, to wit: [183] 


In the District Court of the United States for the 
District of Montana. 


THE MACKEY WALL PLASTER COMPANY 
a Corporation, 


, 


Plaintiff, 
VS. 


UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 
Affidavit of W. H. Hoover. 

State of Montana, 
County of Cascade,—ss. 

W. H. Hoover being first duly sworn, deposes and 
Says: 

That he is one of the attorneys for the plaintiff 
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in the above-entitled action. That he makes this 
affidavit for the reason that no officer of the plain- 
tiff corporation is within the state of Montana or 
county of Cascade where this affidavit is made; and 
for the further reason that he is personally well ac- 
quainted with the facts hereinafter particularly set 
forth, and is authorized to make this affidavit in 
behalf of plaintiff. 

That pursuant to the decision in the above cause 
it has become necessary for plaintiff to offer proof 
showing that the consent of the Great Northern 
Railway Company to the assignment of the lease 
was properly authorized and given, and to make 
further showing pursuant to such order, and that a 
hearing is necessary for that purpose. [184] 

That the consent tendered by the plaintiff in the 
above cause was executed by R. I. Farrington, as 
second vice-president of the Great Northern Rail- 
way Company. 

That the offices of the Great Northern Railway 
Company, where the corporate books and records 
are kept, are located at Saint Paul, Minnesota. 
That the officers and agents of said corporation who 
are able to prove the said signature and the proper 
execution of said instrument reside and are now, to 
affiant’s best knowledge, information and belief will 
continue to be in the city of Saint Paul in the State 
of Minnesota. 

That G. R. Martin, Charles H. Babcock, W. W. 
Broughton, James T. Maher, L. E. Katzenbach, R. I. 
Farrington, E. C. Lindley, and W. P. Kenney, are 
witnesses, by whose testimony the genuineness of 
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the signature upon said consent and the authority of 
the officer to execute the same may be proved, and 
they are necessary witnesses in this case. 

That each of the above-named witnesses lives at 
a greater distance than one hundred miles from 
Great Falls, Montana, where the hearing is to be 
had and the issue aforesaid tried. 

That Lewis D. Newman is a notary public resid- 
ing at Saint Paul, in the state of Minnesota, and 
having his office and place of business where it would 
be convenient for the testimony of all of the above- 
named witnesses to be taken. 

That this affidavit is for the purpose of support- 
ing and to be used in connection with the applh- 
cation for permission to take depositions hereto 
attached. 

W. H. HOOVER. 


Subseribed and sworn to before me this 17 day , 
of September, A. D. 1917. 
[Seal] GEO. W. SPROULEH, 
Clerk U. S. District Court, Dist. of Montana. 


Filed Sept. 17, 1917. Geo. W. Sproule, Clerk. 
[185] 
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That on September 17th, 1917, application for 
leave to take depositions was duly filed herein, in 
the words and figures following, to wit: [186] 


In the District Court of the United States for the 
District of Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaintiff, 
vs. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Application for Permission to Take Depositions. 

Comes now the plaintiff above named and applies 
to the Court for permission to take the depositions 
of G. R. Martin, Charles H. Babcock, W. W. Brough- 
ton, James T. Maher, L. E. Katzenbach, R. I. Far- 
rington, EK. C. Lindley and W. P. Kenney to be used 
at the hearing noticed for the 3d day of October, 
A. D. 1917, in the above cause, as evidence in behalf 
of plaintiff. 

COOPER, STEPHENSON & HOOVER, 
Attorneys for Plaintiff. 


Filed Sept. 17, 1917. Geo. W. Sproule, Clerk. 
[187] 
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That on the 17th day of September, 1917, order 
permitting the taking of depositions was duly filed 
and entered herein in the words and figures follow- 
ing, to wit: [188] 


In the District Court of the Umted States for the 
District of Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaintiff, 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 


Order Permitting the Taking of Depositions. 

The application of the plaintiff in the above cause 
for permission to take depositions, having been pre- » 
sented to the Court, and the Court being advised. 

IT IS HEREBY ORDERED 

that the depositions of G. R. Martin, Charles H. 
Babcock, W. W. Broughton, James T. Maher, L. E. 
Katzenbach, R. I. Farrington, E. C. Lindley and 
W. P. Kenney, to be used before this court at the 
hearing noticed for the 3d day of October, A. D. 
1917, may be taken, at any time prior to said hear- 
ing, before ‘Lewis D. Newman, a notary public at 
St. Paul in the State of Minnesota; or, in case of his 
failure to act, then before a notary public at said 
place to be named in the notice of the taking of such 
depositions; and that notice of the time and place of 
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taking the said depositions must be given to the de- 
fendant or its attorneys five days previous to the 
time set for taking the same. 
Dated this 17 day of September, A. D. 1917. 
BOURQUIN, 
Judge. 


Filed Sept. 17, 1917. Geo. W. Sproule, Clerk. 
[189] 


Thereafter, on October 3d, 1917, Final Decree was 


duly rendered and entered herein, in the words and 
figures following to wit: 


In the District Court of the United States in and for 
the District of Montana. 
No. 78. 


THE MACKEY WALL PLASTER COMPANY, 
a Corporation, 


Plaintiff, 
vise 
UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 
Decree. 


This cause came on to be heard upon the 21st day 
of March, A. D. 1917, and proofs were heard and the 


| cause submitted to the Court upon briefs of counsel; 
~ and 


Thereupon upon July 27th, A. D. 1917, upon con- 
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sideration thereof, it was ordered, adjudged and de- 
ereed by the Court that if within thirty days plain- 
tiff secure the consent of the Great Northern Rail- 
way Company to the assignment of the lease de- 
scribed in the amended complaint or a discharge of 
the covenant against assignment, plaintiff have its 
decree as prayed for. And such consent having 
been obtained by plaintiff and tendered in court 
within such time and the Court having heard proofs 
of its sufficiency and delivery and plaintiff having 
deposited in court deeds and conveyances as in said 
contract provided, and the Court being satisfied, it is 
hereby ORDERED, ADJUDGED and DECREED: 

That the contract mentioned in _plaintiff’s 
amended complaint ought to be specifically en- 
forced; and, 

It is ORDERED, ADJUDGED and DECREED 
that defendant pay to plaintiff the sum of Fifteen 
Thousand Dollars ($15,000.00) [190] with inter-’ 
est at eight per cent per annum from July 6th, 1916, 
and execute and deliver to plaintiff its seven promis- 
sory notes for $5,000.00 cach, dated July 6th, 1916, 
payable to the order of plaintiff and payable 3, 6, 9, 
12, 15, 18 and 21 months after date respectively with 
interest upon each at five per cent per annum from 
date until paid; and it is 

ORDERED that plaintiff do have and: recover 
from defendant its costs and disbursements in this 
action. 

Given and made this 3d day of October, 1917. 

BOURQUIN, J. 
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Filed and entered Oct. 3, 1917. Geo. W. Sproule, 
Clerk. [191] 


Thereafter, on December 3d, 1917, petition for ap- 
peal was duly filed herein, in the words and figures 
following, to wit. [192] 


In the District Court of the United States, in and for 
the District of Montana. 


No. —— IN EQUITY. 
THE MACKEY WALL PLASTER COMPANY, a 


Corporation, 
Plaintiff, 
versus 
UNITED STATES GYPSUM COMPANY, a Corpo- 
ration, 
Defendant. 


Petition for Appeal. 
To the Honorable GEORGE M. BOURQUIN, Judge 
of the Above-Entitled Court: 

The above-named defendant feeling itself ag- 
grieved by the decree made and entered in this 
cause on the 3d day of October, A. D. 1917, does 
hereby appeal from said decree to the United States 
Circuit Court of Appeals for the Ninth Circuit for 
the reasons specified in the assignment of errors, 
which is filed herewith, and it prays that its appeal 
be allowed and that citation issue as provided by 
— law, and that a transcript of the record, proceedings 
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and papers upon which said decree was based, duly 
authenticated, may be sent to the United States Cir- 
euit Court of Appeals for the Ninth Circuit, sitting 
at San Francisco, California. 

And your petitioner further prays that the proper 
order touching the security to be required of it to 
perfect its appeal be made, and petitioner further 
desiring to supersede the execution of the said de- 
eree, hereby tenders bond in such amount as the 
Court may require for the purposes [193] of this 
appeal, and of such supersedeas, and prays that with 
the allowance of the appeal and supersedeas be 
issued. 7 

Dated this 3d day of December, 1917. 

SCOTT, BANCROFT, MARTIN & 
STEPHENS, 

EDWIN L. NORRIS and 

GEORGE E. HURD, 

Solicitors for Defendant and Solicitor. 

Service of foregoing petition and receipt of copy 
thereof admitted Dec. 3, 1917. 

COOPER, STEPHENSON & HOOVER, 
Attys. for Plff. 


Filed Dec. 3, 1917. Geo. W. Sproule, Clerk. [194] 


no on Te ee 
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Thereafter on December 3d, 1917, order allowing 
appeal and fixing bond was duly filed and entered 
herein, the words and figures following, to wit: 
[195] 


In the District Court of the United States in and for 
the District of Montana. 


No. ——IN EQUITY. 


THE MACKEY WALL PLASTER COMPANY, a 
Corporation, 
Plaintiff, 
Vs. 


UNITED STATES GYPSUM COMPANY, a Corpo- 
ration, 
Defendant. 


Order Allowing Appeal and Supersedeas and Fixing 
Bond. 

On reading and filing the petition of the defend- 
ant herein for an order allowing appeal and super- 
sedeas herein and the assignment of errors having 
been made and signed by the solicitors of the de- 

_ fendant and filed herein; 

It is ordered that the said petition be granted 
and the said appeal and supersedeas be allowed upon 
the giving of a bond by the defendant in the sum 
of $ Twenty Thousand conditioned as required by 
law; 

And it is further ordered that a transcript of the 

| record and all proceedings had in said cause be 
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forthwith transmitted to the United States Circuit 
Court of Appeals for the Ninth Circuit; 

And it is further ordered that the allowance of the 
said appeal shall operate as a supersedeas upon the 
filing by the defendant petitioner herein of a bond 
in the sum of $ Twenty Thousand, as aforesaid, with 
sufficient sureties to be conditioned as required by 
law and [196] which said supersedeas shall oper- 
ate and be in full force and effect until the final de- 
termination of the said appeal by the United States 
Circuit Court of Appeals and until the further order 
of this Court. 

Dated this 3d day of December, 1917. 

GEO. M. BOURQUIN, 
Judge. 


Filed Dec. 3, 1917. Geo. W. Sproule, Clerk. [197] 


Thereafter, on December 3d, 1917, assignment of 
errors was duly filed herein, in the words and figures © 
following, to wit: [198] 


In the District Court of the United States for the 
District of Montana. 
No. IN EQUITY. 


THE MACKEY WALL PLASTER COMPANY, a 
Corporation, 


Plaintiff, 
VS. 
UNITED STATES GYPSUM COMPANY, a Cor 
poration, 
Defendant. 
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Assignment of Errors. 

Now comes the United States Gypsum Company, 
a corporation, defendant in the above-entitled cause, 
and prays an appeal from the order and decree of 
the Court entered herein on the 3d day of October, 
A. D. 1917, and says that the said order and decree is 
erroneous and unjust to defendant because: 

1. The Court erred in failing to hold that the 
complainant received from the defendant sufficient 
notice of the intention of the defendant not to pur- 
chase the properties of the Mackey Wall Plaster 
Company under the contracts of June 15, 1909, July 
1, 1910 and July 6, 1915, respectively. 

2. The Court erred in failing to hold that the 
letter of April 9, 1916, from defendant to complain- 
ant was sufficient notice to complainant of the inten- 
tien of the United States Gypsum Company not to 
purchase the property of the Mackey Wall Plaster 
Company. 

3. The Court erred in failing to hold that com- 
plainant, The Mackey Wall Plaster Company, 
waived notice of the intention of the United States 
Gypsum Company not to purchase the properties of 
the Mackey Wall Plaster Company, as required 


[198] by the contract of July 6th, 1915. 


4. The Court erred in failing to hold that the 
complainant, The Mackey Wall Plaster Company, 
estopped itself from claiming, that it did not receive 


sufficient notice of the intention of the United States 


Gypsum Company not to purchase the properties of 
The Mackey Wall Plaster Company, as required by 
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the contract of July 6th, 1915. 

do. The Court erred in failing to hold that the con- 
tract of June 15, 1909, and the extensions thereof 
on July 1, 1910 and July 6, 1915, respectively, could 
not be specifically enforced in equity at the suit of 
either the plaintiff or the defendant, and that said 
contracts were of such a nature, that they could not 
be specifically enforced in equity. 

6. The Court erred in failing to hold that before 
complainant could maintain its cause of action 
against the defendant, it was necessary for the com- 
plainant to procure and deliver to the defendant the 
written consent of the Great Northern Railway Com- 
pany to an assignment of the lease of June 22, 1908, 
to the United States Gypsum Company. 

7. The Court erred in holding that complainant 
could procure said consent after the trial of said — 
cause, and if it procured the same or a discharge of | 
the covenant contained in said lease requiring such 
written consent, within thirty (30) days after the 
opinion was filed in said cause, the decree therein 
should be as prayed in complainant’s said bill of 
complaint. 

8. The Court erred in making order permitting 
taking of depositions of Robert I. Farrington and 
L. E. Katzenbach. ; 

9... The Court erred in making order of Septem- 
ber 4th, 1917, for a further hearing at Missoula on 
[200] October 3d, 1917, for the taking of further 
testimony. 

10. The Court erred in overruling motion of de- 
fendant to suppress depositions of said Katzenbach 
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and Farrington and in admitting their depositions 
herein. 

11. The Court erred in overruling objections of 
defendant to a question propounded to Robert I. 
Farrington, as follows: ‘‘ As such officer was it a part 
of your duties to sign contracts and instruments 
affecting the title to the real property and right of 
way of the Railway Company ?”’ 

12. The Court erred in overruling objections of 
defendant to the following question set forth in the 
deposition of L. E. Katzenbach, to wit: ‘Read the 
part with reference to the election of Mr. Farring- 
ton.”’ 

13. The Court erred in holding that the consent 
procured by the complainant and filed herein was 
the written consent duly given by the Great North- 
ern Railway Company and made and delivered by it 
as a consent to an assignment of said lease to the 
United States Gypsum Company. 

14. The Court erred in receiving the instrument 
filed by the complainant herein and purporting to 
be the consent of the said Great Northern Railway 
Company to an assignment of said lease. 

15. The Court erred in granting the motion of 
the complainant made herein on September 4, 1917, 
to enter a decree for complainant, based upon the 
presentation by the complainant of the said instru- 
ment purporting to be the consent of the Great 
Northern Railway Company to an assignment of 
said lease of June 22, 1908, to the United States 
Gypsum Company, and in denying the motion of the 
defendant made herein on September 4, 1917, to en- 
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ter a decree for said defendant. 

16. The Court erred in allowing to the com- 
plainant [201] by its final decree in said cause 
interest on the sum of Fifteen Thousand Dollars 
($15,000) at eight per cent (8%) per annum from 
July 6, 1916, and in allowing interest to said com- 
plainant by its final decree at five per cent (5%) per 
annum from July 6, 1916, upon the promissory notes 
mentioned in said decree. 

17. The Court erred in providing in said decree 
that defendant pay the complainant the sum of 
money therein mentioned and execute the promis- 
sory notes therein described upon complainant exe- 
cuting a proper conveyance and delivering the writ- 
ten consent of The Great Northern Railway Com- 
pany to the assignment of the lease of June 22, 1908, 
to the United States Gypsum Company. 

18. The Court erred in entering its final decree 
in said cause 1n favor of the said complainant. | 

19. The Court erred in failing to enter a decree 
in said cause for the defendant, and in failing to 
dismiss the said bill of complaint for want of equity. 

WHEREFORE, the defendant prays that the 
said order and decree be reversed and the District 
Court be directed to dismiss the bill of complaint. 

SCOTT, BANCROFT, MARTIN & 
STEPHENS and 
EDWIN L. NORRIS and 
GEORGE E. HURD. 
Solicitors for Said Defendant. 
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Service of within Assignment of Errors admitted 
this 3d day of December, 1917. 
COOPER, STEPHENSON & HOOVER, 
Solicitors for Plaintiff. 


Filed Dee. 3, 1917. Geo. W. Sproule, Clerk. 
[202 | 


_ 


Thereafter, on December 4th, 1917. bond on appeal 
was duly filed herein, in the words and figures fol- 
lowing, to wit: [203] 


In the District Court of the United States, in and for 


the District of Montana. 
No. IN EQUITY. 


THE MACKEY WALL PLASTER COMPANY, a 
Corporation, 


vain titt, 
versus 


UNITED STATES GYPSUM COMPANY, a Corpo- 
ration, 
Defendant. 


Bond on Appeal. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, United States Gypsum Company, a corpo- 
ration, as principal and American Surety Company, 
as surety, acknowledge ourselves to be jointly and 
severally indebted to The Mackey Wall Plaster 
Company, a corporation, appellee in the above-en- 
titled cause, in the sum of Twenty Thousand Dol- 
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lars, conditioned that, whereas, on the 3d day of Oc- 
tober, 1917, in the District Court of the United 
States for the District of Montana, in an action 
pending in that court wherein The Mackey Wall 
Plaster Company, a corporation, was plaintiff and 
the United States Gypsum Company, a corporation, 
was defendant, numbered on the equity docket as 
, a decree was rendered against the said United 
States Gypsum Company and the said United States 
Gypsum Company having obtained an appeal to the 
Circuit Court of Appeals of the United States in and 
for the Ninth Cireuit and filed a copy [204] 
thereof in the office of the clerk of the court to re- 
verse the said decree and a citation directed to the 
said The Mackey Wall Plaster Company, citing and 
admonishing it to be and appear at a session of the 
United States Circuit Court of Appeals for the 
Ninth Circuit to be holden in the city of San Fran- 
cisco, in the State of California, on the day of ” 
January, A. D. 1918 next. 

Now, if the said United States Gypsum Company 
Shall prosecute its appeal to effect and answer all 
damages and costs if it shall fail to make its plea 
good, then the above obligation to be void, else to re- 
main in full force and virtue. 

UNITED STATES GYPSUM COMPANY. 
By 8. L. AVERY, 
Prest. 
S. T. MESERVING, 
Secretary. 
AMERICAN SURETY COMPANY. 
By JOHN R. MAYBE, 
Its Attorney in Fact. 


i) 


= 
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Approved this 3d day of December, 1917. 
WALKER & WALKER, 
By THOMAS J. WALKER, 
Attorney. 
The above and foregoing Bond on Appeal is ap- 
proved this 4th day of Dec., 1917. 
BOURQUIN, 
Judge of the Above-entitled Court. 
Filed Dec. 4, 1917. Geo. W. Sproule, Clerk. [205} 


Thereafter, on December 4th, 1917, Citation was 
duly issued herein, which said citation is hereto an- 


nexed and is in the words and figures following, to 
wit: [206] 


Inthe District Court of the United States, in and for 
the District of Montana. 
No. IN EQUITY. 


THE MACKEY WALL PLASTER COMPANY, a 
Corporation, 


Plaintiff, 
versus 
UNITED STATES GYPSUM COMPANY, a Corpo- 


ration, 
Defendant. 
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Citation on Appeal. 


United States of America, 

District of Montana,—ss. 

The President of the United States to the Mackey 
Wall Plaster Company, a Corporation, and to 
Messrs. Cooper, Stephenson & Hoover, Its Soli- 
citors: 

You are hereby notified that in a certain case in 
equity in the United States District Court in and for 
the District of Montana, wherein The Mackey Wall 
Plaster Company, a corporation, is complainant, and 
the United States Gypsum Company, a corporation, 
is defendant, an appeal has been allowed the said 
defendant therein to the United States Circuit Court 
of Appeals for the Ninth Circuit. 

You are hereby cited and admonished to be and 
appear in the said United States Circuit Court of. 
Appeals at San Francisco, California, within 30 days 
after the date of this citation to show cause, if any 
there be, why the order and decree appealed from 
should not be [207] corrected and speedy justice 
done the parties in that behalf. 

WITNESS the Honorable GEORGE M. BOUR- 
QUIN, Judge of the United States District Court 
for the District of Montana, this the 4th day of 
Dec., A. D. 1917. 

BOURQUIN, 

Judge of the District Court of the United States for 
the District of Montana. 

Personal service of the foregoing citation upon us 
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and the receipt of a copy thereof on this the 3d day 
of December, 1917, are hereby acknowledged. 
COOPER, STEPHENSON & HOOVER, 
Solicitors for Complainant. [208] 


[Endorsed]: No. 78. In the District Court of the 
United States in and for the District of Montana. 
The Mackey Wall Plaster Company, a Corporation, 
Plaintiff, vs. United States Gypsum Company, a 
Corporation, Defendant. Citation. Filed Dee. 4, 
1917. Geo. W. Sproule, Clerk. By C. R. Garlow, 
Deputy. [209] 


eee eee 


Thereafter, on December 3d, 1917, Praecipe for 
Transcript on Appeal was duly filed herein, in the 
words and figures following, to wit: [210] 


In the District Court of the United States in and for 
the District of Montana. 


No. ——IN EQUITY. 
THE MACKEY WALL PLASTER COMPANY, a 


Corporation, 
Plaintiff, 
versus 
UNITED STATES GYPSUM COMPANY, a Corpo- 
ration, 
Defendant. 


Praecipe for Transcript on Appeal. 
To the Clerk of the Above-entitled Court: 
You will please incorporate into’the transcript on 
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appeal in the above-entitled action the following 
portions of the record in said cause, to wit: 

1. Complainant’s amended complaint. 

2. Defendant’s answer to the amended com- 
plaint. 

3. Plaintiff’s reply to defendant’s answer. 

4. The statement of the evidence as settled by 
the judge of the above-entitled court. 

5. The opinions of the Court rendered in said 
cause. 

6. Notice of taking depositions of R. I. Farring- 
ton, L. E. Katzenbach, and others, at St. Paul, Min- 
nesota, September 25, 1917. 

7. Affidavit of W. H. Hoover supporting applica- 
cations to take said depositions. 

8. Application for permission to take said depo- 
sitions. [211] 

9. Order of Court permitting the taking of said 
depositions. 

10. The final decree rendered and entered therein. 

11. The petition on appeal. 

12. The order allowing the appeal and super- 
sedeas. 

13. The assignment of errors. 

14. The bond on appeal. 

15. The citation on appeal and proof of service. 

16. The clerk’s certificate to transcript of record 
and the names and addresses of the solicitors of 
record. 
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Dated this 3d day of December, 1917. 
SCOTT, BANCROFT, MARTIN & STE- 
PHENS, 
EDWIN L. NORRIS and 
GEO. EK. HURD, 
Solicitors for Defendant. 
Service upon us this the 3d day of December, 1917, 


at Great Falls, Montana, of a copy of the foregoing 


Praecipe indicating portions of the record to be in- 
corporated into the transcript on appeal is hereby 
acknowledged by us. 
COOPER, STEPHENSON & HOOVER, 
Solicitors for Plaintiff. 


Filed Dec. 3, 1917. Geo. W. Sproule, Clerk. 
[212] 


Thereafter, on Dec. 31, 1917, order extending time 
to file record on appeal was duly entered herein, in 


_ the words and figures following, to wit: 


In the District Court of the United States in and for 
the District of Montana. 


THE MACKEY WALL PLASTER COMPANY, 
a ‘Corporation, 
Plaintiff, 
VS. 


UNITED STATES GYPSUM COMPANY, a Cor- 
poration, 
Defendant. 
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Order Extending Time to and Including January 15, 
1918, to File Transcript on Appeal. 

Good cause having been shown to the Court, it 1s 
hereby ordered that the time for filing the transcript 
on appeal in the Circuit Court of Appeals is hereby 
extended to and inclusive of January 15th, 1918. 

Dated this 31 day of December, 1917. 

[Seal] BOURQUIN, 

Judge. 


Entered Dec. 31, 1917. C. R. Garlow, Clerk. 
[213] 


Certificate of Clerk U. S. District Court to 
Transcript of Record. 


United States of America, 
District of Montana,—ss. 
I, C. R. Garlow, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
certify and return to the Honorable, the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing volume, consisting of 213 
pages, numbered consecutively from 1 to 213, in- 
clusive, is a full, true and correct transcript of the 
pleadings, orders, opinions of the court, and decree, 
and all other proceedings in said cause required to 
be incorporated in the record on appeal therein by 
the praecipe of the appellant for said record on ap- 
peal, including said praecipe, and of the whole 
thereof, as appears from the original records and 
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files of said court in my possession as such clerk; 
and I do further certify and return that I have an- 
nexed to said transcript and included within said 
pages the original citation issued in said cause. 

I further certify that the costs of the transcript 
of record amount to the sum of ninety-seven and 
75/100 dollars ($97.75), and have been paid by the 
appellant. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said court at Helena, Mon- 
tana, this 4th day of January, A. D. 1918. 

{Seal ] C. R. GARLOW, 

Clerk. [214] 


[Endorsed]: No. 3111. United States Circuit 
Court of Appeals for the Ninth Circuit. United 
States Gypsum Company, a Corporation, Appellant, 
vs. The Mackey Wall Plaster Company, a Corpora- 
tion, Appellee. Transcript of Record. Upon Ap- 
peal from the United States District Court for the 
District of Montana. 

Filed January 8, 1918. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Paul P.O Biren 
Deputy Clerk. 


